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Executive Summary

Each of the five international regional fisheries management organizations responsible for highly
migratory species (“tuna RFMOs”) has an annual mechanism to monitor and assess the
compliance of members, and in some cases cooperating non-members (CNMs), with their
obligations under the RFMO convention and its conservation and management measures. This
paper examines each of these tuna RFMO compliance mechanisms with respect to the range of
tuna RFMO obligations and commitments that are assessed, the current operational conditions of
each compliance assessment process, what tools are available to respond to instances of non-
compliance, and the public availability of information about the level of compliance of RFMO
members or CNMs and their actions to address areas of identified non-compliance. The paper
then provides an overview of the degree to which RFMO members and CNMs are in compliance
with their obligations using the most recent and publically available information. The
recommendations of each tuna RFMO Performance Review Panel with respect to compliance are
reviewed and cross-cutting themes identified. The paper also examines what actions have been
taken to date by the RFMOs in response to their Performance Review Panel recommendations.
In the final section of the paper, the results of the survey of tuna RFMO compliance processes
are used to identify a set of desirable best practices with regard to monitoring, assessing and
addressing non-compliance in RFMOs.

The compliance mechanisms of all five tuna RFMOs share core due-process components and
their processes are broadly composed of three basic steps: (1) information gathering; (2) review
and assessment; and (3) feedback and/or application of corrective remedies by the RFMO and/or
through its member States, and flag State action and follow up. The five tuna RFMO compliance
monitoring processes vary in how they review and assess member and CNM implementation of
and compliance with their obligations, what information is used by the compliance committees
or working groups, what information is publically available and at what level of detail, whether
or not the RFMO has tools to address non-compliance and whether or not it uses those tools
(such as capacity building or application of sanctions), and the degree to which the RFMO
follows-up on the previously identified non-compliance.

Using the most recent publically available meeting reports and other documentation, this paper
found that, in general, across the tuna RFMOs reviewed a considerable number of States are not,
either at all, or on time: (1) providing required catch and effort data or reporting on bycatch
interactions or shark catches; (2) submitting annual national implementation reports or other
compliance information, such as reports of investigations; or (3) paying their assessed
contributions to the budget. Further, over-catches of quotas or violations of time/area closures
and shortfalls in effective implementation of or participation in RFMO or national observer
programs, vessel monitoring systems (VMS), statistical documentation or catch documentation
programs or transshipment monitoring schemes are consistently highlighted. The impact of such
pervasive member and CNM non-compliance on effective RFMO functioning and achieving
sustainable tuna fisheries can be significant.

A review of the compliance-related recommendations of the Performance Reviews that have
been conducted to date reveal similar shortcomings in this area across all four tuna RFMOs.



However, all five tuna RFMOs reviewed in this paper have, within the last two years, revised the
mandates and procedures of their existing compliance committees and, in some cases, have
added further tools to strengthen the ability of the organization to improve member and CNM
implementation and enforcement of, and compliance with, their obligations in relation to the
RFMO conventions and conservation and management measures. Further, several tuna RFMOs
have made notable strides in responding to a number of their Performance Review Panel
recommendations in the last three years. Nonetheless, the information reviewed in this study
makes clear that more work is needed at the RFMO and national government levels to improve
the rate of member and CNM compliance with their RFMO obligations and conservation and
management measures.

A set of desirable best practices with regard to monitoring, assessing and addressing non-
compliance in RFMOs are identified and presented with respect to three areas: (1) the
information used by RFMOs, (2) the structure and functioning of the RFMO compliance review
process itself, and (3) the resulting outcomes and follow-up. Using these best practices as
yardstick, all five tuna RFMOs are ranked from highest to lowest with regard to their existing
compliance monitoring and assessment mechanisms and tools.

Further modification of existing tuna RFMO compliance mechanisms to incorporate and apply
the desirable best practices outlined by this paper would strengthen the ability of an RFMO to
assess the degree to which its measures are being implemented and complied with, reward those
that are abiding by the rules, provide assistance to those nations that need it and penalize those
that are undermining the effectiveness of RFMO conventions and conservation and management
measures. Greater transparency in terms of the level of compliance of each member and CNM,
and the steps they are taking to rectify implementation deficiencies or breaches of conservation
measures, will promote system legitimacy, reduce perceptions of unfairness and contribute to
public and market confidence in the sustainable international management of global tuna
fisheries through RFMOs.



Introduction

1. In June 2011 the International Seafood Sustainability Foundation (ISSF) adopted
Resolution 11-03 that includes the following commitment:

By January 1, 2014, ISSF participating companies will conduct transactions only with
purse seine vessels that are flagged to a State that is in substantial compliance with their
obligations as a member, or cooperating non member, of the relevant regional
management fisheries management organization (RFMO) responsible for highly
migratory fisheries.

The purpose of this technical background paper is to provide a comprehensive survey of RFMO
obligations and commitments, the current operational conditions of RFMO compliance processes
and the public availability of information about the compliance of RFMO members or
cooperating non-members (CNMs) in order to assist ISSF Participating Companies in
implementing this commitment. As a result, this paper is primarily concerned with the
compliance of flag States with their RFMO obligations and commitments as members or CNMs,
and not the compliance of individual companies and individual vessels. ISSF has adopted
commitments to encourage specific actions at the individual purse-seine vessel level, such as
bycatch mitigation, full catch retention, submission of FAD logbooks to RFMOs, 100% observer
coverage, among others (Resolution 12-03), and to combat fish harvested through IUU fishing
activities entering the market (Resolution 09-01).

2. Five RFMOs are responsible for ensuring, through effective and cooperative
management, the long-term conservation and sustainable use of highly migratory fish stocks
(“tuna RFMOs™). ' All of these tuna RFMOs have adopted, over the years, measures to limit
catch or effort, control or manage fishing capacity, mitigate bycatch of non-target species, require
data reporting and establish monitoring, control and surveillance tools and programs. However,
these measures and tools are only effective to the degree they are appropriately designed and
implemented and enforced by those States responsible for the vessels that harvest, transport,
tranship, and/or land tuna resources or the ports where those resources are landed and/or
imported. Further, tuna RFMOs cannot design effective science-based conservation harvest
control measures or capacity controls without timely and accurate data, particularly catch and
effort data, from all those participating in the fishery. In addition, RFMOs also require sufficient
financial resources to support their Secretariats and science providers, ensuring the delivery of
programs and services. Tuna RFMO budgets are resourced nearly exclusively from dues
assessed to members and, in some cases, voluntary contributions provided by CNMs. If

' The Inter-American Tropical Tuna Commission (IATTC), The Western and Central Pacific Fisheries Commission
(WCPFC), The Commission for the Conservation of Southern Bluefin Tuna (CCSBT), The Indian Ocean Tuna
Commission (IOTC) and The International Commission for the Conservation of Atlantic Tunas (ICCAT). These
regional commissions are established by a treaty or other international instrument that prescribes, among other
things, the geographic coverage and competence for the RFMO, the objective and functions of the commission, and
any subsidiary bodies, as well as the duties and obligations of members. States join these organizations by ratifying
or acceding to the parent treaties. The commissions are composed of the States that are party to the treaty, and many
provide avenues for participation for non-parties through some type of cooperating non-party status. These States
also employ an executive director and staff to conduct administrative, technical and scientific activities and to
coordinate among the member States and to advise them. The Secretariat staff is funded by annual financial
contributions assessed to members.



members and, where applicable, CNMs do not pay their dues promptly and in full, or will not
agree to increases in certain budget items (such as for scientific research or new staff), tuna
RFMO Secretariats face cash shortfalls and insufficient human resources that impact their ability
to deliver services, manage programs, and perform work requested by their memberships.

Lastly, all States that are harvesting and/or landing or importing highly migratory fisheries
should participate in the work of the relevant tuna RFMOs through attending the annual meetings
of those Commissions and their subsidiary bodies, particularly the science and compliance
committees. Failure to participate in these meetings can result in the inability of the organization
or committee to take decisions (lack of a quorum); after-the-fact objections to agreed measures
or recommendations, which can cause the measure being objected to from coming into effect?;
and/or inefficient use of meeting time when previously discussed items must be reviewed or are
reopened. Such circumstances compromise the effective functioning of the organization, as well
as erode the political buy-in from those States that did participate in the meeting and took part in
developing the conservation and management measures.

3. This technical background paper is comprised of three parts. Part I surveys the current
compliance structures and processes in the five tuna RFMOs and identifies the overall landscape
of obligations and commitments that a RFMO member or CNM is to implement. Part I also
identifies, where possible, those obligations and commitments that are currently assessed as part
of each RFMO’s compliance review process. Further, Part I examines the transparency of the
RFMO compliance structure to identify the extent to which the public has visibility into the
compliance assessment process and its outcomes. Part II surveys the range of RFMO responses
to non-compliance and provides an overview of the degree to which RFMO members and CNMs
are in compliance with their obligations based on the most recent and publically available
information. Part III summarizes the recommendations of each tuna RFMOs’ Performance
Review Panel with respect to compliance, and what actions have been taken to date by the
RFMOs in response to their Performance Review Panel recommendations. Finally, Part III
outlines a set of best practices with regard to monitoring, assessing and addressing non-
compliance in RFMOs.

4. Only publically available sources of information were consulted and used for this
technical background paper. This includes the conventions, resolutions, conservation and
management measures, rules and procedures, and other reports, documents and data that are
posted on the websites for the five tuna RFMOs or on www.tuna-org.org, a joint website for the
five tuna RFMOs. A number of experts were also consulted regarding how the various
compliance processes function in practice, or how they are evolving, when the publically
available information was not yet available, unclear or silent on an issue. In addition, seven
international subject matter experts with decades of experience in all five of the tuna RFMOs
analyzed reviewed earlier versions of this technical background paper. Additional resources that
were consulted are listed at the end of the paper.

2 This is the case with the IATTC; see Article IX of the Antigua Convention.
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Part 1
The compliance processes currently in use in each tuna RFMO

Western and Central Pacific Fisheries Commission (WCPFC)

5. The WCPFC adopted a Compliance Monitoring Scheme (CMS) in 2010 (CMM 2010-03)
for a trial period of one year. In 2012°, the Commission adopted its first Compliance Monitoring
Report pursuant to CMM 2010-03. At that same Commission meeting, the CMS was revised
and extended for another year (CMM 2011-06). The CMS has had two functional cycles at the
end of 2012. The Commission took a decision at its 2012 annual meeting to extend the CMS for
another trial year (CMM 2012-02).

6. Compliance Assessment Process. Table 1 summarizes the WCPFC CMS and its process.
In brief, the WCPFC CMS is comprised of three stages. First the Secretariat prepares a draft
compliance monitoring report (dCMR) from submitted Part I and Part I Annual Reports* and
other available data. The dCMRs are then provided to each member or CNM for their review
and comment. Prior to the Technical and Compliance Committee (TCC) meeting, the dCMRs
are made available to all members and CNMs along with any information or comments provided
by the member or CNM concerned. Second, a working group comprised of only members,
CNMs and certain regional secretariats, which is convened during the TCC, reviews the dCMRs,
focuses on any potential compliance issues with respect to each member or CNM, and considers
any other information provided by members or CNMs. (In 2012 the TCC employed a different
method and reviewed summaries of each dCMR prepared by the Secretariat for each member
and CNM, instead of the full dCMR, in order to facilitate a faster review). The TCC then
develops a provisional Compliance Report (pCMR) that is to contain a provisional assessment of
each member and CNM’s compliance status and recommendations for any corrective action
needed, based on the potential compliance issues identified, and using the criteria and
considerations set out in Annex I of the CMS measure. Third, at its annual meeting, the
Commission reviews the pCMR, and any information provided by members or CNMs, including
any steps taken to address potential compliance issues identified, and adopts its final Compliance
Monitoring Report with a compliance status for each member and CNM and recommendations
for any corrective action needed. Each member and CNM is to include, in its Part 2 Annual
Report for the next year, any actions it has taken to address its identified non-compliance in the
previous year. Although the WCPFC CMS?® calls upon the Commission to develop and consider
adopting a process that will identify a range of responses to non-compliance that can be applied
by the Commission, including cooperative capacity- building initiatives and, as appropriate, such

? This annual Commission meeting should have been held in December 2011, but it was postponed until March 2012.
* Part I is to provide to the Commission information on fisheries, research and statistics during the preceding
calendar year. Part II is to provide information on management and compliance with all binding CMMs, as well as
reporting on inspection and surveillance activities including frequency, and on outcomes of investigations including
prosecutions, since the previous report.

> Paragraphs 22-24 of CMM 2012-02.



penalties and other actions as may be necessary to promote compliance, the WCPFC has not yet
taken any steps to develop such a process.®

7. Obligations Assessed. The current WCPFC CMS reviews a sub-set of the suite of
obligations in the Convention and binding conservation and management measures adopted by
the Commission. The CMS reviews compliance with five categories of obligations: (1) catch
and effort limits for target species; (2) catch and effort reporting for target species; (3) spatial and
temporal closures, and restrictions on the use of fish aggregating devices; (4) observer and VMS
coverage; and (5) provision of scientific data through the Part 1 Annual Report and the Scientific
Data to be provided to the Commission. Each year the Commission is to identify whether
additional obligations should be considered annually or in another specified time period. The
WCPFC CMS does have a set of criteria and considerations that are to guide determining a
compliance status rating for members and CNMs that does include a standard for distinguishing
between non-compliance of a minor or technical nature and serious non-compliance that, for
instance, undermines the effectiveness of the Convention or measures adopted by the
Commission.

8. Transparency and Outcomes. The WCPFC’s CMS process is unique among the five tuna
RFMOs in that it is opaque to the public and there is no dedicated committee for this purpose.
The WCPFC compliance review process is not transparent in that the Part II Annual Reports, the
dCMRs and pCMR, the TCC’s provisional compliance score or assessment, or the responses by
members and CNMs to either their dCMRs or the pCMR are not publically available. Further,
the CMS working groups convened during the TCC and Commission meetings are closed to
observers (except for the SPC, Forum Fisheries Agency and Parties to the Nauru Agreement
Secretariats), in contrast to the practices of ICCAT, IATTC, IOTC and CCSBT. Oddly, the
WCPFC CMS measure explicitly allows for non-governmental organizations to provide suitably
documented information to be included in the JCMRs and to be considered by the TCC’, even
though such organizations are not allowed to observe the CMS working group deliberations or
see any of the documents produced by the Secretariat, TCC or members and CNMs. The first
Compliance Monitoring Report that was adopted for 2010 activities under CMM 2010-03 did not
conform to the requirements of that CMS measure. The final WCPFC Compliance Monitoring
report did not identify the level of implementation (or compliance) by any member or CNM that
was assessed that year® regarding compliance with its obligations in 2010. The Report focused
on implementation of the measures only, and did not include any member or CNM specific
information. Unfortunately, the 2012 final CMR (for 2011 activities) essentially follows the
same trend. The 2012 final CMR identifies the compliance status of each evaluated member or
CNM (as either “compliant” or “compliance review”); however, in contrast to the terms of the
measure, no details of the specific areas of non-compliance by member and CNM are included,
nor does the CMR include any recommendations for any corrective action needed, based on non-

% Australia prepared a paper on this topic in 2011 (WCPFC-TCC7-2011-DP/08) for consideration by the TCC. In
2012, the TCC noted the importance of developing responses to non-compliance under the WCPFC CMS, and
recommended the Commission consider a graduated process aimed at addressing non- compliance.

7 See paragraphs 9 and14 of CMM 2012-02

¥ Due to time limitations and late availability of information, and/or lack of participation in the CMS working group
meetings, seven CCMs (3 Members: Palau, Nauru and Tuvalu; 4 CNMs: Vietnam, Senegal, Mexico and Ecuador)
were not assessed or included in the 2010 Compliance Monitoring Report.



compliance identified with respect to each member or CNM. The utility of the CMR for 2013
was further weakened by the Commission’s 2012 decision that the compliance status of any
member or CNM, or information regarding compliance developed through the Compliance
Monitoring Scheme, shall only be used consistent with paragraphs 1 and 6 in CMM 2012-02 and
to support the continued development and refinement of the CMS and cannot be used by
members or CNMs for any outside purpose (such as in the national IUU regulations being
implemented by the European Union and United States’). Although a chambered voting
process'’ can be used for decision-making in the WCPEC, to date all decisions have been taken
by consensus. The WCPFC may need to consider using its voting procedure in the future if
imposing sanctions on members or CNMs becomes necessary.

0. Payment of Assessed Contributions. The payment of financial contributions (whether
required — as is for members - or voluntary — as is for CNMs) is not assessed as part of the CMS;
however, whether or not a CNM has provided a financial contribution is considered during the
annual review of CNM applications. The status of annual member contributions is considered in
the Financial and Administration Committee (FAC) separately. Information regarding payment
or non-payment of dues is publically available via FAC documents.

10. Meeting Attendance. Meeting attendance is not assessed as part of the CMS, but all
meetings of the Commission and its subsidiary bodies include a list of participants so a record of
attendance is publically available. Further, the TCC has noted when CNM applicants are not
present to answer questions about their applications, and has encouraged all CNM applicants to
attend both the TCC and Commission meetings. Rule 14 of the WCPFC rules of procedure
requires a quorum of at least three-fourths of the members of the Commission to be present for
the Chair to declare a meeting of the Commission open and permit the debate to proceed. While
the WCPFC rules of procedure allow for a subsidiary body of the Commission to formulate and
submit to the Commission for approval such rules as may be necessary for the efficient conduct
of its functions, at present this has not occurred. So, except as otherwise provided in the
Convention, the Commission rules of procedure apply to the proceedings of subsidiary bodies,
including the Scientific Committee and the Technical and Compliance Committee. The WCPFC
has hard-wired financial assistance for meeting participation for developing State members of the
Commission into its annual budget. Each budget includes a line item to support the participation
of one developing State member or participating territory'' representative to each meeting of the
Commission and meetings of relevant subsidiary bodies. As a result, the participation by
developing State members and participating territories in meetings of the WCPFC has been
consistently high.

Inter-American Tropical Tuna Commission (IATTC)

? Council Regulation (EC) No. 1005/2008 and Section 609 of the U.S. High Seas Driftnet Moratorium Protection
Act.

1 See article 20 of the WCPF Convention.

"' The Participating Territories in the WCPFC include: French Polynesia, New Caledonia, Wallis et Futuna, Tokelau,
Guam, the Commonwealth of the Northern Mariana Islands and American Samoa. Participating territories can
participate in the work of the Commission in accordance with the provisions of Article 43 of the WCPF Convention
and a separate set of rules of procedure.



1. Compliance Assessment Process. The IATTC established the Permanent Working Group
on Compliance with Conservation and Management Measures adopted by the IATTC in 1999
(C-99-01). The mandate, functions and procedures for the working group (which was renamed
the Committee for the Review of Implementation of Measures adopted by the Commission) were
revised and elaborated in 2003 in Article X and Annex 3 of the Antigua Convention, and the
provisions of Annex 3 were further articulated in 2011 (via Resolution C-11-07) with the aim of
improving compliance with measures adopted by the IATTC. As part of their revised
compliance review process, the IATTC has a standard questionnaire on compliance with IATTC
resolutions that all members and CNMs are to complete in advance of Committee meetings.
Members and CNMs are also to provide a response to the possible infractions that have been
identified by the Secretariat. Table 1 summarizes the characteristics and process of the IATTC
Review Committee.

12.  Obligations Assessed. The IATTC compliance process reviews implementation of
specific obligations prescribed in IATTC resolutions that are in force and which involve
compliance by vessels and members and CNMs. It does not review compliance with obligations
of the Convention overall, with the exception of Article XVIII on Implementation, Compliance
and Enforcement. '

13. Transparency and Outcomes. The IATTC Review Committee is open to accredited
observers and its documents are circulated prior to the meeting to members, CNMs and observer
delegations. The IATTC compliance process does not prescribe a compliance status for each
member or CNM; rather it describes the “compliance record” and possible areas of improvement
for each. The IATTC process also does not appear to have a standard for distinguishing between
non-compliance of a minor or technical nature and serious non-compliance that, for instance,
undermines the effectiveness of the Antigua Convention or resolutions adopted by the
Commission. The Review Committee’s report to the Commission makes recommendations
regarding particular cases of potential non-compliance, which were identified in the annual
compliance report prepared by the Secretariat, such as whether or not those cases should be
considered an infraction by the Commission. The Antigua Convention (Article VII) and
Resolution C-11-07" provide the basis for the Commission to take action to address non-
compliance by members and CNMs. However, the IATTC has not yet developed a scheme of
sanctions and incentives, and a process for their application, to improve compliance by all
members and CNMs. In 2006 the IATTC did adopt a trade measures resolution (C-06-05:
Adoption of Trade Measures to Promote Compliance) but allowed it to lapse in 2008. With

12 Article XVIII, paragraph 3: Each Party shall promptly, through the Director, inform the Committee for the
Review of Implementation of Measures Adopted by the Commission established pursuant to the provisions of Article
X of this Convention of:
(a) legal and administrative provisions, including those regarding infractions and sanctions, applicable to
compliance with conservation and management measures adopted by the Commission,
(b) actions taken to ensure compliance with conservation and management measures adopted by the
Commission, including, if appropriate, an analysis of individual cases and the final decision taken.

" Paragraph 9: The Committee may consider development of a scheme of sanctions and incentives as well as a
mechanism for their application to improve compliance by all CPCs to be submitted to the Commission for
consideration and possible adoption.



some exceptions, all decisions of the IATTC are taken by a consensus of those present'* so this
may have an impact on the ability of the IATTC to impose sanctions on its members or CNMs in
the future.

14. The IATTC had its first functional cycle of its new compliance process in 2012. In
addition to the information requested on the questionnaire, the revised resolution asks for the
following additional information on cases of possible non-compliance: (1) details of the case of
possible non-compliance (as identified by the respondent in the questionnaire); (2) current status
of the fishing vessel; (3) status or results of investigations; and (4) actions taken based on the
result of the investigation, including sanctions and preventive actions. In 2012, no members or
CNMs provided this additional information with their questionnaires.

15.  Payment of Assessed Contributions. The payment of financial contributions is not
assessed as part of the current IATTC compliance process. The status of annual member
contributions is considered in the Working Group on Finance separately. Information regarding
payment or non-payment of dues by individual members is not publically available online, but is
presented openly at the annual Commission meetings. However, at the Annual IATTC meeting
in 2012, the Secretariat proposed to change some of the reporting and circulation deadlines
associated with the compliance process and that additional obligations be added to the
questionnaire regarding provisions of the Antigua Convention, including payment of assessed
contributions. These changes were not adopted in 2012 and so remain pending.

16.  Meeting Attendance. Meeting attendance is not assessed as part of the IATTC
compliance process, but all meetings of the Commission and its subsidiary bodies include a list
of participants so a record of attendance is publically available. Article VIII of the Antigua
Convention requires two-thirds of members to be present to constitute a quorum. This rule
applies to all meetings of the IATTC, including the scientific committee and compliance
committees. As a result, due to poor attendance by a number of members, including developing
countries, the meetings of the Scientific Advisory Committee have been unable to convene
formally. In 2011, the IATTC adopted Resolution C-11-11 on Capacity Building. This
resolution creates a special sustainable development Fund to strengthen the institutional capacity
of developing countries in the IATTC. One explicit purpose of the Fund is to support the
participation of representatives of developing countries in the annual meetings of the
Commission or its subsidiary bodies, as well as of scientific experts in the meetings of the
Scientific Advisory Committee. In the budget for 2013, USD$50,000 was set aside to constitute
the initial capital of the Fund. However, because during 2012 no contributions to the Fund from
members had been received, the Fund was not operational in 2012. The EU has issued a
challenge grant of EU €100,000 provided other members contribute collectively at least another
EU €20,000.

Commission for Conservation of Southern Bluefin Tuna (CCSBT)

17. Compliance Assessment Process and Obligations Assessed. The first meeting of the
CCSBT Compliance Committee was held in 2006. For the next several years, the Compliance
Committee focused on the development of an integrated MCS system and did not undertake a

' See article IX of the Antigua Convention.
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routine assessment of member and CNM compliance with CCSBT measures. In 2010, the
CCSBT adopted revised terms of reference for its Compliance Committee. The Committee is,
among other things, to monitor, review and assess compliance with all conservation and
management measures adopted by the Extended Commission and to monitor, review and assess
the quality of data (both accuracy and timeliness) submitted. Table 1 summarizes the
characteristics and process of the CCSBT Compliance Committee. Using national reports and
compliance action plans submitted by members and CNMs, the CCSBT compliance committee
reviews member and CNM implementation of specific obligations prescribed in CCSBT
conservation and management measures that are in force. It does not review compliance with
obligations of the Convention more broadly.

18. Transparency and Outcomes. The CCSBT Compliance Committee is open to accredited
observers, but member reports or other meeting documents are not publically available online.
Once observers register to attend meetings of the CCSBT, they are granted access to the
documents for that specific meeting only. Observers are also advised that they are required to
follow the CCSBT’s confidentiality requirements in relation to those documents. The CCSBT
compliance process does not prescribe a compliance status for each member or CNM; rather the
Committee identifies areas of possible non-compliance or discrepancies (such as between the
reported catch and the catch estimated by the Secretariat) and seeks information and explanations
from the member or CNM present. At present, the CCSBT compliance process also does not
appear to have a standard for distinguishing between non-compliance of a minor or technical
nature and serious non-compliance that, for instance, undermines the effectiveness of the
Convention or measures adopted by the CCSBT. However, its 2011 Corrective Actions Policy
(described below) outlines specific kinds of corrective actions that may be recommended by the
Compliance Committee that are graduated to specific degrees of non-compliance (i.e., moving
from capacity building/training to trade or market restrictions). Decisions of the CCSBT are
taken by a unanimous vote of the Members present at the Commission meeting.'> This type of
decision-making process may have an impact on the ability of the CCSBT to impose sanctions
on its members or CNMs in the future.

19.  In 2011, the CCSBT adopted a Compliance Plan to improve compliance, so that, over
time, the Commission, members and CNMs will achieve full compliance with their obligations
under CCSBT conservation and management measures. The Compliance Plan also includes a
Three-Year Action Plan to address priority compliance risks, which will be reviewed and
updated annually. In addition, the CCSBT adopted three Compliance Policy Guidelines in 2011
to facilitate implementation of the Compliance Plan: (1) minimum performance requirements to
meet CCSBT obligations; (2) a corrective actions policy; and (3) MCS information collection
and sharing. The Compliance Plan prescribes new tasks for the Compliance Committee, such as
with respect to monitoring member and CNM performance in meeting their obligations,
strengthening member and CNM compliance and considering corrective actions and remedies.
2012 is the first year the Compliance Plan will be operational. With the adoption of the three
Compliance Policy Guidelines, the Compliance Committee can begin to carry out its expanded
mandate using the Guidelines, including recommending investigations of alleged serious non-
compliance and, if necessary, recommending to the Commission corrective actions or remedies;

15 See article 7 of the CCSBT Convention and rule 6 of the CCSBT Rules and Procedure.
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recommending additions or changes to CCSBT obligations to address compliance risks; and
carrying out an annual compliance risk assessment.

20. In 2012, the Commission agreed to implement a trial independent Quality Assurance
Review (QAR) of existing member and CNM systems and processes that are in place to
implement CCBST measures (priority was given to CDS and VMS) during 2013 and 2014. In
2012 the Compliance Committee also developed further performance requirements for CCSBT
obligations. The current set of performance requirements include national catch allocations,
compliance action plans, transshipment monitoring, records of authorized farms and vessels,
MCS measures and decisions (CDS, VMS), scientific observer program, reporting obligations (to
both the science and compliance committees and the ecologically related species working group),
and ecologically related species measures.

21.  Payment of Assessed Contributions. The payment of financial contributions by members
(CNMs are not requested to provide financial contributions) is not assessed as part of the current
CCSBT compliance process. The status of annual member contributions is considered in the
Finance and Administration Committee separately. General information regarding the budget is
publically available, but detailed information regarding payment or non-payment of dues by
member is not.

22. Meeting Attendance. Meeting attendance is not assessed as part of the CCSBT
compliance process, but meetings of the Commission and its subsidiary bodies include a list of
participants so a record of attendance is publically available. The Compliance Committee has
noted the absence of CNMs in its meeting reports, and has urged them to participate so
compliance by all States can be effectively reviewed. The rules of procedures for the
Compliance Committee provide that three members of the Extended Commission constitute a
quorum. At its 2012 annual meeting, the CCSBT created a small assistance fund for developing
countries for 2013, which can be used to support participation in workshops and capacity-
building (e.g., training) initiatives.

International Commission for the Conservation of Atlantic Tunas (ICCAT)

23. ICCAT established the terms of reference for its Conservation and Management
Measures Compliance Committee in 1995 (Rec. 95-15). These terms of reference were revised
in 2011 (Rec. 11-24) to clarify and rationalize the roles and responsibilities of the Permanent
Working Group'® and the Compliance Committee to strengthen their functioning, effectiveness,
and efficiency, and thereby improve compliance with measures adopted by ICCAT. As a result
of these changes, starting in 2012, the Compliance Committee is now responsible for reviewing
all aspects of compliance and cooperation with ICCAT conservation and management measures,
including monitoring, control and surveillance measures. Table 1 summarizes the characteristics
of the ICCAT Compliance Committee and its process. In brief, the ICCAT compliance process
is composed of three stages, some of which can be and are repeated depending on the

'® The terms of reference for the Permanent Working Group (PWG) were also revised in 2011. The mandate of the
PWG is now to review trade and other data to identify discrepancies in ICCAT statistics, consider the effectiveness
of ICCAT’s technical measures (such as the CDS, SDS and observer programs, chartering rules and port inspections,
etc.), and develop or modify technical measures and the IUU Vessel List.
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circumstances and responses from the member, CNM and non-member without cooperating
status concerned.'”

24. Compliance Assessment Process. In the first stage, the Compliance Committee Chair,
assisted in 2011 and 2012 by a Friends of the Chair Group made up of representatives of each of
the geographic regions among the ICCAT membership, reviews the report of compiled
compliance information that was prepared by the Secretariat, which covers compliance related
information for members and CNMs only. (Information on cooperation by non-members
without cooperating status is presented in a separate document, the “Secretariat’s Report to the
Compliance Committee.”) This group also reviews any input by members and CNMs, and
fishery related information of non-members without cooperating status, so to identify and
highlight serious issues. In the second stage, the Chair of the Compliance Committee presents
the identified compliance issues to the Committee. The Committee discusses apparent issues of
non-compliance with a focus on more serious matters, and individual States may raise issues of
concern during session and seek explanations from others that are present. The Chair of the
Committee, in consultation with the Friends of the Chair Group, then develops recommendations
for specific actions to address non-compliance/encourage cooperation. Several ICCAT
instruments guide these recommendations:

e ICCAT’s Recommendation on Trade Measures (Rec. 06-13);

e ICCAT’s quota compliance rules (Recs 96-14, 97-08, 00-14, 01-13, and various species
recommendations);

e ICCAT’s Recommendation on Compliance with Statistical Reporting Obligations (Rec. 05-
09);

e Specific penalty provisions in species recommendations (such as for silky and shortfin mako
sharks as well as the eastern Atlantic and Mediterranean bluefin tuna recommendation); and

e ICCAT’s Recommendation on “Penalties Applicable in Case of Non-fulfillment of Reporting
Obligations”(Rec.11-15), which prohibits members and CNMs from retaining ICCAT
managed species until they are in compliance with their catch and effort reporting obligations.
(The Compliance Committee will begin to include this in their work in 2013.)

25. Obligations Assessed. The ICCAT Compliance Committee reviews implementation of
obligations prescribed in ICCAT conservation and management measures that are in force and
which involve compliance by vessels, members and CNMs. It does not review compliance with
obligations of the Convention more broadly. The ICCAT compliance process does assess the
status of each member’s implementation of and compliance with ICCAT conservation and
management measures, including MCS measures, as well as the level of cooperation by CNMs
with ICCAT. The Compliance Committee also distinguishes between non-compliance of a
minor or technical nature and serious non-compliance that undermines the effectiveness ICCAT
conservation and management measures. In general, serious cases of non-compliance result in
identification under the ICCAT Trade Measures Recommendation and minor or technical are
outlined in letters of concern. It considers the history, and the nature, circumstances, extent, and
gravity of the act or omission that may have diminished the effectiveness of ICCAT measures

" ICCAT uses Contracting Parties and Cooperating non-Contracting Parties, Entities and Fishing Entities (CPCs)
and non-members without cooperating status (non-CPCs) to encompass the universe of States that are reviewed, but
for simplicity sake, this paper will use the same nomenclature (members, CNMs) throughout.
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when reviewing and assessing compliance and deciding whether to make an identification under
the Trade Measures Recommendation.

26.  Transparency and Outcomes. The Committee has developed guidelines for ICCAT
compliance actions, which is essentially a penalty schedule, and it is currently being used by the
Committee Chair on a pilot basis to help guide recommendations on the appropriate penalty to
apply depending on the type and severity of the infraction.'® The Committee then considers the
recommendations and gives those present at the meeting an opportunity to provide additional
information or explanations before developing final recommendations. Finally, the Commission
takes a decision on the Committee’s recommendations and sends a letter to each member or
CNM conveying its decision, asking that the identified issues be rectified (or quotas paid back)
and requesting a written reply 30 days in advance of the next Commission meeting. At the next
Commission meeting, the Compliance Committee again reviews compliance information,
considers any responses to the ICCAT letters from the member, CNM or non-CNM concerned,
and any new information. In cases of previously identified States, the Committee may
recommend that the Commission take one of the following actions pursuant to the
Recommendation on Trade Measures (Rec. 06-13): lift the identification; maintain the
identification; impose penalties, including non-discriminatory trade restrictive measures; or lift
previously agreed trade restrictions (with the additional possibility of re-identification if
circumstances so warrant). The ICCAT trade measures instrument provides that other types of
penalties should be implemented, such as reduction of quotas or catch limits, before trade
restrictive measures are considered. It is also possible for additional letters of concern to be sent.
Depending on the circumstances, such letters may or may not precede an identification decision.
Decisions of the Commission are usually taken by consensus, but can be taken by a majority vote
of Contracting Parties.'” The ICCAT Compliance Committee is open to accredited observers,
but they are not provided official access to meeting documents until the start of the Commission
meeting. The current practice is for Secretariat to begin posting meeting documents, including
compliance related papers, on a password protected part of the ICCAT website a few weeks
before the start of the annual meeting. Only member and CNMs are officially notified of the
password to access these documents prior to the meeting.

27.  Payment of Assessed Contributions. The payment of financial contributions by members
is not assessed as part of the current ICCAT compliance process. (CNMs are not obliged to
provide financial contributions although some do (i.e., Chinese Taipei)). The Standing
Committee on Finance and Administration (STACFAD) considers the status of annual member
contributions. Information regarding payment and non-payment of dues and those in arrears is
available in the STACFAD meetings, but is not made available online.

28. Meeting Attendance. Meeting attendance is not assessed as part of the [CCAT
compliance process, but all meetings of the Commission and some of its subsidiary bodies
include a list of participants so a record of attendance is publically available. A list of
participants to the annual Compliance Committee that occurs just in advance of the Commission
meeting is not appended to its meeting report, however. Rule 9 of the ICCAT rules of procedure
provides that two-thirds of members constitute a quorum for voting. Through rule 13, this

' Compliance Committee Doc. No. COC-313/2011
"% See article III of the ICCAT Convention.
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quorum rule applies to meetings of committees of ICCAT, including the scientific committee and
compliance committees, although in practice voting does not occur in these committees. In 2011,
ICCAT adopted Recommendation C-11-26 on the Establishment of a Meeting Participation Fund
for Developing ICCAT Contracting Parties. The special Meeting Participation Fund (MPF) was
established to support representatives from those ICCAT Contracting Parties that are developing
States to attend and/or contribute to the work of the Commission and other subsidiary bodies.

The MPF has been initially financed from an allocation of €60,000 from ICCAT’s accumulated
Working Capital Fund. It will be subsequently financed by voluntary contributions from
Contracting Parties and other sources as the Commission may identify.

Indian Ocean Tropical Tuna Commission (I0TC)

29.  IOTC established the terms of reference for its Compliance Committee in 2002
(Resolution 02/03 Terms of Reference for the IOTC Compliance Committee). These terms of
reference were revised in 2010 (Resolution 10/09 Concerning the Functions of the Compliance
Committee), in part in response to the results of IOTC Performance Review Panel
recommendations to strengthen the ability of the Committee to monitor non-compliance and
advise the Commission on actions which might be taken in response to non-compliance. The
revised terms of reference also provide that sanctioning mechanisms for non-compliance and
provisions for following-up on infringements should be developed. Table 1 summarizes the
characteristics of the IOTC Compliance Committee and the process currently in use.

30.  Compliance Assessment Process and Obligations Assessed. The IOTC Compliance
Committee is to assess member and CNM compliance and enforcement with their obligations.
In so doing, the IOTC Compliance Committee reviews all aspects of member and CNM
individual compliance with binding IOTC Resolutions. During the meeting, the member or
CNM is given the floor to discuss its compliance (e.g., update the Commission on new
improvements, highlight major challenges), and then other members and CNMs are able to ask
questions about specific issues. The IOTC process does not review compliance with obligations
of the IOTC Convention more broadly. The IOTC process also does not appear to have a
standard for distinguishing between non-compliance of a minor or technical nature and serious
non-compliance that, for instance, undermines the effectiveness of the IOTC Convention or its
resolutions. The Compliance Committee has developed a list of IOTC Resolutions against which
the member and CNM compliance is assessed in order of priority, ranking high those
Resolutions that if not implemented result in undermining the effectiveness of the objective of
the IOTC Convention.

31. Transparency and Outcomes. The IOTC Compliance Committee meeting is open to
accredited observers, and member and CNM national implementation reports and completed
compliance questionnaires, the summary report on the level of compliance prepared by the
Secretariat and compliance report tables prepared by the Chair of the Compliance Committee,
and other meeting documents are publically available online prior to, during, or just after the
meeting. The IOTC compliance process does assess the status of each member’s implementation
of and compliance with IOTC Resolutions and the compliance reports that are prepared (by the
Committee Chair) for each member and CNM identify the specific compliance status and areas
of non-compliance or partial compliance. This information is then provided to members and
CNMs in a “feedback letter.” The “feedback letters” are not publically available. Member and

15



CNM responses to the “feedback letters” are circulated by the Secretariat in Circulars and posted
online. In 2010, the IOTC adopted Resolution 10/10 Concerning Market Related Measures,
which is very similar to [CCAT’s Recommendation on Trade Measures (Rec. 11-15). The IOTC
Compliance Committee has not yet made any identifications under this resolution, however.
Decisions of the Commission are usually taken by consensus, but can be taken by a two-thirds
majority vote of its members present and voting.”’

32.  Payment of Assessed Contributions. The payment of financial contributions by members
(CNMs are not requested to provide financial contributions) is not assessed as part of the current
IOTC compliance process. The status of annual member contributions is considered in the

Standing Committee on Administration and Finance (SCAF). Information regarding payment of
dues and those in arrears is publically available in the SCAF report and its associated documents.

33.  Meeting Attendance. Meeting attendance is not assessed as part of the IOTC compliance
process, but meetings of the Commission and its subsidiary bodies include a list of participants
so a record of attendance is publically available. The Compliance Committee has noted the
absence of members and CNMs in its meeting reports, and has urged them to participate so
compliance by all States can be effectively reviewed. Article VI of the IOTC Convention
provides that a majority of the Members of the Commission shall constitute a quorum. This rule
applies to all meetings of the IOTC, including the scientific committee and compliance
committees. In 2010, IOTC adopted Resolution 10/05 on the Establishment of a Meeting
Participation Fund for Developing ICCAT Members and Non-Contracting Cooperating Parties.
This special Fund is to support scientists and representatives from developing States to attend
and/or contribute to the work of the Commission, the Scientific Committee and its Working
Parties. The Fund was initially financed with USD$200,000 from IOTC’s accumulated funds.
The Resolution provides that the Fund would, as a first priority, support the participation of
scientists in the scientific meetings of the IOTC, including Working Parties. In 2012 there was
increased attendance by national scientists from developing country members and CNMs in the
Scientific Committee and IOTC Working Parties (46 in 2012, up from 33 in 2011), which was
partly credited to the IOTC MPF.

0 See article IX of the IOTC Agreement.
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Table 1: Summary matrix of compliance assessment structures and processes by T-RFMO

RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public
WCPFC | No dedicated Part I and II Annual dCMRs are reviewed by NGOs may submit information | Only the Final CMR is
committee with Reports; other data that | members/CNMs before TCC; the in advance but the working publically available
set meeting are to be reported to small (closed) working group held | group meetings are closed to after adoption at the

period. Small
working group
convened during
the TCC and
annual
Commission
meeting,

convened ad hoc.

Commission or SPC;
transshipment
notifications and
declarations; ROP and
VMS data; and suitably
documented data
provided by NGOs.

Draft Compliance
Monitoring Reports
(dCMRs) compiled by
Secretariat.

In 2012, the Secretariat
prepared, for the
consideration of the
TCC closed working
group, executive
summaries of each of
the dCMRs.

during the TCC reviews revised
dCMRs (or, as in 2012, only their
executive summaries) and prepares
a provisional CMR (pCMR) with a
compliance status for each
member/CNM; the Commission
reviews the pCMR and adopts
final CMR with a compliance
status for each member/CNM.

Members/CNMs to report in their
Part II annual report steps taken to
address any non-compliance.

Annex I of the CMS includes a set
of criteria and considerations that
are to guide determining a
compliance status rating; these
criteria include a standard for
distinguishing between non-
compliance of a minor or technical
nature and serious non-compliance
that undermines the effectiveness
of the Convention or measures
adopted by the Commission.

observers (except SPC, FFA
and PNA Secretariats)

Part IT Annual reports (MCS
data), dCMRs, dCMRs
summaries, the pCMR and the
executive summary of the
pCMR are not publically
available.

annual Commission
meeting.

The 2011 Final CMR
(for activities in 2010)
did not identify the
compliance status of
each evaluated
member or CNM or
provide any specific
information on the
areas of non-
compliance by
member or CNM.

The 2012 Final CMR
(for activities in 2011)
did identify the
compliance status of
each evaluated
member or CNM, but
did not provide any
specific information
on the areas of non-
compliance by
member or CNM.
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public
IATTC | Permanent In advance of the The Review Committee reviews Accredited observers may Review Committee

committee with
elected
chairperson.

Meets
immediately prior
to annual
Commission
meeting.

meeting, members
complete a standard
questionnaire on
compliance with
IATTC resolutions.

The Secretariat
identifies and possible
infractions, using
observer reports (for
purse seine and at-sea
transshipment), of
vessels flagged to a
member.

Members are to provide
a response regarding its
investigation of such
possible infractions.

Secretariat circulates all
completed
questionnaires to
members and a list of
vessels involved in
possible violations and
the flag State response.

each member’s compliance and
enforcement of IATTC resolutions
using the filled-in questionnaires,
the compliance report provided by
the Director and information on
possible non- compliance cases
with IATTC resolutions.

The Committee also discusses
non-submission or late submission
of questionnaires and repeated
absences at Committee meetings.

The Committee identifies, for each
member, the compliance record,
areas of possible improvement as
well as any recommended actions
for consideration of the
Commission. The Commission
decides on actions for improving
compliance by each member,
which includes sending a letter
from the Chairman indicating their
compliance record and identifying
areas of possible improvement.

Members are to submit a plan of
action for such areas of
improvement within three months
of the end of the Commission’s
ordinary meeting.

attend compliance committee
meetings and Annex 3 of the
Antigua Convention provides
that observers can be invited to
speak and can submit
documents.

documents are
circulated in advance
of the meeting to
members, CNMs and
accredited observers.
These documents have
been made available
online in previous
meetings, but may not
be in the future.
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of

how compiled information about
members/CNMs to
public

CCSBT | Permanent Annual reports (which | Both Member/CNM annual reports | Accredited observers may Compliance
compliance include VMS, and the compliance table are used | attend compliance committee Committee documents
committee with transshipment and in committee deliberations. meetings and rules of procedure | are not publically
elected ecologically related Members ask questions of each provide that observers can be available, but are made
chairperson. species reporting) and other based on their review of the | invited to speak and can submit | available to accredited

compliance action plan | national reports and compliance information documents. observers in
Meets reports (both to be action plans. attendance.
immediately prior | covered in the future in 4 1GOs and 3 NGOs have been
to annual one template). Corrective Actions Policy is to be | granted long-term observer Most Compliance
Commission applied in cases of non- status to attend the Compliance | Committee report
meeting. Secretariat report compliance. Minimum Committee. documents are
includes a compliance | performance requirements to meet publically available
table that summarizes CCSBT obligations were adopted after the Commission
compliance of members | in 2011. adopts the report of the
and CNMs with meeting.
management measures. | Compliance Committee to do an
annual compliance risk
assessment.

ICCAT | Standing Annual and other COC Chair develops (in Accredited observers to ICCAT meeting
compliance reports; catch, effort, consultation with the Friends of ICCAT: documents, including
committee (COC) | landing, and trade data, | the Chair) proposed actions to for the COC, are made
with elected including from SDPs, address non-compliance issues, (1) May attend subsidiary available only to
chairperson. CDS, and observer taking into account relevant bodies, including the COC; members and CNMs in

Meets during the
annual
Commission
meeting, or
sometimes

immediately prior.

programs; reports from
inspection and
surveillance activities
(including VMS,
observer programs, in
port and at sea
inspection programs);
and suitably
documented

ICCAT instruments.

The Committee reviews the
summary compliance information
and the Chairs proposals for
action. Members and CNMs may
also raise issues and ask questions.
Any concerns about fishery related
activities by non-cooperating non-

(2) Have the possibility of
speaking during COC sessions;
and

(3) May present compliance
related information in
accordance with agreed
procedures.

advance of the meeting
on a password
protected part of the
ICCAT website.

Generally speaking,
meeting documents are
not publicly available.
Accredited observers
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public

information provided
by NGOs.

The COC Chair, with
support from the
Secretariat, compiles
compliance information
and provides it to the
COC in the form of an
“action tracker.”
Members and CNMs
may provide
corrections or other
input to this document
before it is discussed on
the floor.

COC Chair, with help
of a small Friends of
Chair group, reviews
the compiled
compliance information
and highlights serious
issues of non-
compliance.

The Chair may seek
clarification of possible
non-compliance
through informal
means.

members are also presented and
discussed.

Before making final
recommendations to the
Commission, States have an
opportunity to provide additional
information or explanations of
their compliance situation.

Self-implementing provisions of
some [CCAT Recommendations
do not require specific decision by
the Commission, such as 100%
payback of quota overharvests or
prohibitions on retention of species
for which required data are not
submitted. These are reflected in
the meeting proceedings and,
regarding adjusted quota limits, the
compliance annex to the COC
report.

For other instruments, the COC
must make specific
recommendations to the
Commission for decision. The
primary mechanism used by the
COC is the Recommendation on
Trade Measures (Rec. 06-13).
Decisions that can be made
pursuant to this instrument

in attendance formally
receive access to
ICCAT meeting
documents at the start
of the annual meeting.

The COC report,
which includes the
summary of actions
and the compliance
annex, is publicly
available online after it
is adopted.
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public

include:

(1) No action;

(2) Implementation of additional
quota reductions or other
penalties;

(3) Identification for diminishing
the effectiveness of ICCAT
(including maintaining an
identification or re-identifying
a party);

(4) Lifting an identification;

(5) Imposing non-discriminatory
trade restrictive measures; or

(6) Lifting previously agreed non-
discriminatory trade restrictive
measures, including with the
possibility of re-identification.

For lesser infractions, the COC
may recommend that a letter of
concern be sent. In cases of
identification, a letter is sent
conveying relevant information
and requesting written reply in
advance of next Commission
meeting. For a letters of concern,
the same response deadline

applies.
10TC Permanent In advance of the The Committee reviews each Accredited observers may Compliance
compliance meeting, member’s compliance using the attend Compliance Committee | Committee documents,
committee with members/CNMs compliance tables, national reports | meetings. including national
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public
elected complete a standard and responses, and other summary reports, the
chairperson. questionnaire on reports or information provided by | The rules of procedure are compliance tables, and
compliance with [OTC | the Secretariat regarding possible silent on whether NGO Secretariat summaries,
resolutions and provide | non-compliance. observers can be invited to are publically
Meets national reports of speak or submit information available in advance of
immediately prior | implementation. The Committee identifies for each | documents. the meeting.
to annual member their compliance status
Commission Country-based and areas of outstanding non- The “letters of

meeting for at
least three days.

compliance tables
prepared by the
Secretariat, which are
based on the
compliance
questionnaire,
comments from
members/CNMs and
the member’s responses
to previous identified
areas of non-
compliance.

Summary reports of
possible infractions
observed under the
regional observer
program, or other [OTC
programs, or reported
IUU activities in the
Convention Area
prepared by the
Secretariat.

compliance, which are
summarized in the “feedback letter
on compliance issues” addressed
to Heads of Delegation during the
Annual Commission meeting. The
Committee makes
recommendations to the
Commission.

If a member/CNM is not present at
the Compliance Committee
meeting, the CoC chair provides
them questions in writing on the
first day of the Commission
meeting. If a member/CNM is not
present at the Commission
meeting, the Commission sends
the “feedback” letter highlighting
areas of non-compliance and
expressing concern with their
absence.

On certain matters, members and
CNMs are requested to report on

feedback” to
members/CNMs
outlining areas of non-
compliance are not
publically available.
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RFMO | Structure Information used and | Process and criteria, if any, used | Transparency Availability of
how compiled information about
members/CNMs to
public

Secretariat summary
report of the level of
compliance with some
of the more prominent
IOTC resolutions.
Except for the Record
of Authorized Vessels,
this summary does not
identify members or
CNMs by name.

actions taken to investigate
possible non-compliance or [UU
activities by their flagged vessels
within three months of the end of
the annual Commission meeting.
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34.  Asisevidenced in Table 1, tuna RFMO compliance processes vary in how they review
and assess member and CNM implementation of and compliance with their obligations, what
information is used by the committees (and how it is complied and what sources are used), what
information is publically available and at what level of detail, whether or not the RFMO has
tools to address non-compliance and whether or not it uses those tools (such as by capacity
building or application of sanctions or penalties), and the degree to which the RFMO follows-up
on the previously identified non-compliance. In addition, some tuna RFMO processes continue
to evolve (ICCAT) or are in an early stage of implementation generally (WCPFC) or have
recently begun to implement revised committee mandates and/or compliance review processes
(IATTC, CCSBT, ICCAT and IOTC). However, the compliance processes of the five tuna
RFMOs do share core due-process components and, in some cases, standards for distinguishing
between minor and serious non-compliance and the types of corrective action tools that are
available. Figure 1 outlines the basic steps in RFMO compliance processes that are, for the most
part, shared among the five tuna RFMOs.

Figure 1. Schematic summarizing the basic core steps in RFMO compliance processes.
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Other tools in use in RFMOs that perform compliance monitoring and sanction functions

35. For those tuna RFMOs that have IUU vessel lists (IOTC, WCPFC, ICCAT, and IATTC),
most compliance committees®' also have the responsibility to review nominated vessels for
listing and consider new information or requests to delist vessels from the current IUU vessel list.
When listed vessels or vessels that have been proposed to be listed are from a member or CNM,
the IUU vessel list can be used as a litmus test for flag State implementation of or cooperation
with RFMO rules, and serve to sanction particular types of non-compliance by States of their
duties and obligations as flag States.

21 In ICCAT, the PWG is responsible for the [UU Vessel List.
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36. While the four existing tuna RFMO IUU vessel lists differ in some ways in terms of
procedures and criteria, in all cases flag States with vessels listed or nominated for listing have
an opportunity to provide information in order to prevent the vessel from being listed or as part
of its request to have a vessel de-listed. In all four tuna RFMOs, to prevent a nominated vessel
from being listed a flag State must demonstrate that its vessel(s) did not take part in I[UU fishing
activities or report that effective action was taken in response to the alleged infractions, including
investigation, prosecution and imposition of penalties of adequate severity. Similarly, to get its
vessel delisted from an TUU vessel list, in most RFMOs,* a flag State must satisfy one or more
conditions, including demonstrating that it has adopted measures to implement effectively its
flag State duties so that its vessels comply with the RFMO measures and it can monitor and
control the vessel’s activities in the RFMO convention area; it has taken effective action in
response to the IUU activities that resulted in the vessel’s listing, including investigation,
prosecution and imposition of penalties; and/or the vessel has changed ownership. Therefore,
while RFMO IUU vessel lists are tools designed primarily to combat IUU activities at the vessel
level, through removing the economic benefits of [UU fishing, they can also be used as a
measure of a flag State’s implementation of its duties and responsibilities and serve as an
additional data point regarding compliance with RFMO obligations under the convention and
binding conservation and management measures. Tuna RFMO IUU vessel lists, and the
measures that underlie them, are all publically available. Further, compliance committee or
Commission reports, or other meeting documentation, usually provide information on the facts of
the case against vessels nominated for listing, as well as any information provided by flag States,
such as regarding their investigation, enforcement actions and outcomes, when seeking to have a
vessel not included or removed from an IUU vessel list.

37.  Using, or attempting to use, an IUU vessel list to penalize flag States for relatively minor
or technical infractions has been the cause for some concern among members in some RFMOs
(WCPFC and IATTC) since the consequences to the vessel owner of being on an IUU vessel list
are severe (e.g., commercial transactions of highly migratory species and refueling, resupply and
transshipment activities with the IUU listed vessels is prohibited, as is flagging or chartering an
IUU listed vessel). Further, if a tuna RFMO (currently only ICCAT does this) incorporates other
tuna RFMOs’ IUU vessel lists into theirs, this increases the global impact of such a sanction for
the vessel concerned. It also has implications for the flag State given the rise in national
measures to combat [UU fishing (such as the EU [UU Regulation and the United States’
identification and certification process under Section 609 of the High Seas Driftnet Fishing
Moratorium Protection Act).

38. Schemes of corrective actions that RFMOs that are considering (WCPFC and ICCAT) or
have adopted (CCSBT) outline a range of responses to degrees of non-compliance by States that
are progressive in severity. In these schemes, the trade and commercial restrictive measures that
would apply to vessels when listed on IUU vessel lists are among the range of sanctions that
could be applied to States for other kinds of infractions under these schemes. However, these
types of sanctions are generally reserved for significant, and often persistent, cases of egregious
non-compliance.” Therefore, it is important that RFMOs have both an TUU vessel list and a

22 The IATTC measure (C-05-07) is silent on the procedures to have a vessel removed from the IUU Vessel List.
3 ICCAT and IOTC have each adopted a separate measure that allows for the application of trade restrictive
measures. However, these tuna RFMOs have not, as of yet, developed or adopted formally a scheme of responses to
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compliance review process with the ability to apply corrective measures in order to address the
full range of non-compliance at both the individual vessel and State levels.

Obligations and commitments currently assessed in tuna RFMO compliance structure

39. For all of the five tuna RFMOs, it appears that member and CNM implementation of all
measures that are currently in force are to be reviewed as part of their annual compliance
processes. Some tuna RFMOs consider also implementation of member obligations under
certain articles of their parent conventions. Roughly the categories of obligations that are
reviewed break down into five baskets:

Reporting timely and accurate catch and effort data;

Adherence to conservation and management measures such as quota allocations,

catch or effort limits, time/area closures or gear restrictions, and capacity limits

(where applicable);

3. Implementation of MCS measures (port control measures, VMS, CDS, transshipment
monitoring or observer programs);

4. Implementation of bycatch measures and non-target species reporting requirements;
and

5. Implementation of vessel authorization measures.

N —

40. Based on a review of available 2011 and 2012 compliance committee reports that contain
enough detail to identify the specific obligations and measures that were assessed, the
committees’ focus in all five tuna RFMOs were largely on the following:

1. Reporting required catch and effort data, including estimates of mortality from all
sources, and for non-target species, or for farming operations (bluefin tuna only);

2. Complying with quota allocations, closed seasons/areas, or catch and effort limits
and/or capacity management measures;

3. Implementation of MCS measures (VMS, observer programs, transshipment
monitoring, submission of or validation of statistical or catch document schemes),
including reporting on actions taken to address alleged violations; and

4. Vessels not being on the record of authorized vessels or flag States not reporting their
list of active vessels or not reporting on chartering arrangements.

Part I1
Available RFMO responses to non-compliance and overall current level of compliance
41.  RFMO compliance processes have three basic steps (see Figure 1): (1) information
gathering; (2) review and assessment; and (3) feedback and/or application of corrective remedies

by the RFMO and/or through its member States, flag State action and follow up. The application
of corrective remedies by tuna RFMOs is a challenging and complex undertaking. Governments

non-compliance, which would include tools to improve implementation and address the broader spectrum of types
of non-compliance.
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vary in their willingness to have their actions, and those of vessels flying their flag, examined by
third parties, information about infractions made public and sanctions imposed in a multilateral
setting. Domestic legal processes for investigating alleged infractions and the types of penalties
that can be imposed also vary among States. Regular reviews in a multilateral setting that
include follow-up to see how members and CNMs are doing to correct any issues or provide
missing information do provide powerful political incentives for the State to address any
infractions or deficiencies. Such reviews, even if there are no multilateral penalties available,
have considerable weight and value in providing oversight and a public accounting of how
RFMO measures and member/CNM obligations are being implemented. However, the processes
that are the most likely to result in improvements in overall compliance over time will be those
that also have the tools to apply multilateral corrective actions, both positive and negative, such
as capacity building or data management assistance or reductions in fishing opportunities or
trade restrictive measures.

42. Of the five tuna RFMOs, three have schemes or policies for addressing non-compliance
by members and CNMs or other tools (i.e., trade measures instruments) that can be used to apply
sanctions, such as to non-cooperating States: ICCAT, IOTC and CCSBT. As described in Part I,
while IOTC has a 2010 resolution that provides a framework for applying trade restrictive
measures, this mechanism has not yet been implemented and IATTC adopted a trade measures
resolution in 2006 but allowed it to lapse in 2008.

43. ICCAT has had measures that provide for the imposition of trade restrictive measures
since the late 1990s** and has imposed such measures on a Contracting Party (Equatorial
Guinea) and non-Parties (e.g., Bolivia, Georgia, Cambodia, Sierra Leone) when these States
were determined to have failed to discharge their obligations under the ICCAT Convention or
under international law to cooperate with ICCAT. ICCAT’s recommendation on Trade
Measures (Rec. 06-13), specific penalty provisions in species recommendations (such as for the
eastern Atlantic and Mediterranean bluefin tuna) and recommendations on compliance with
quotas and/or catch limits are used most frequently and applied to members and CNMs by the
Compliance Committee. I[CCAT’s Compliance Committee continued to make progress in 2011
on developing guidelines for a schedule of compliance actions for minor, moderate and
significant infractions, and these guidelines were used on a pilot basis in 2011 and 2012.

44,  Asdescribed in Part I, in 2011, the CCSBT adopted a Corrective Actions Policy as part
of a suite of guidelines and policies to strengthen the CCSBT compliance review component. In
2012, the Compliance Committee recommended that where over-catch by a member or CNM
had been established, the Corrective Actions Policy should be applied. Using this new
Corrective Actions Policy, one member (Australia) deducted its over-catch for the 2009-2011
fishing season from its 2012 allocation®. However, a CNM (South Africa) advised the Extended
Commission that it would not repay its over-catches from 2011 and 2012 and the Extended
Commission levied no sanction on this CNM.

1996 Recommendation Regarding Compliance in the Bluefin Tuna and North Atlantic Swordfish Fisheries (96-
14) and the 1998 Resolution Concerning the Unreported and Unregulated Catches of Tuna by Large-scale Longline
Vessels in the Convention Area (98-18). The 1996 recommendation is still active.

23 Report of the Seventh Meeting of the CCSBT Compliance Committee.
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45.  Determining an overall level of compliance in tuna RFMOs with available, limited,
public information is challenging. With the exception of ICCAT and IOTC?, detailed reporting
- that is not provided by the nation in question - on the level of implementation, by nation, of
RFMO obligations and conservation and management measures is not publically available. This
is due in part to differences in how transparent RFMO compliance processes are, what kind of
measures the RFMO has and what information is available to assess compliance (e.g., are there
clear quota allocations or effort limits and are those data readily available from observer reports,
or can national catch statistics be cross-referenced with import or other trade data), the role of the
Secretariats or compliance committees in assessing and presenting data and information and any
responses from States, and the level of information provided by States in the various annual
reports, implementation plans or questionnaires that are to be submitted to RFMOs. Nonetheless,
using available information from 2011 (for 2010 fishing activities) and 2012 (for 2011 fishing
activities), themes and patterns can be identified among the four RFMOs that are responsible for
managing the majority”’ of the global species of tuna (skipjack, yellowfin, bigeye and albacore)
that can be used to construct a broad recent snapshot of State compliance with RFMO
obligations and measures.”®

46. Using the most recent published reports and other documentation, the following
paragraphs provide details on the level of compliance by members and CNMs with their
reporting obligations, implementation of conservation and management measures (where
possible to determine), and payment of dues in WCPFC, ICCAT, IATTC and IOTC.

47. WCPFC. WCPFC members and CNMs are to provide two annual reports that provide
summary information on fishing activities to the Commission, including fisheries, research and
statistics (Part I) and implementation of conservation and management measures and monitoring
and inspection activities (Part II). Overall, most Members and CNMs ultimately provide these
reports annually, although many are provided late, just before or at the Scientific and Technical
and Compliance Committee meetings.” For example, in 2012, only 10 CCMs submitted their
annual reports on compliance (Part II reports) by the new established deadline of 1 July, and 17
Part II reports remained outstanding in advance of the TCC. In 2011, 13 CCMs met the deadline
(then 30 August), and by the TCC 15 Part II reports remained outstanding. The WCPFC has
extensive data holdings and a majority of members and CNMs provide the required data annually
to the scientific provider (SPC). However, important data gaps remain for the Indonesian,
Philippine and Vietnamese tuna fisheries. In addition, several major fleets (Japan, Taiwan,
Korea, and China) have not submitted certain data to the WCPFC Commission, including
operational catch and effort data for their distant water longline fleets fishing outside of FFA

% In 2011, IATTC made available online its summary compliance report. This same report is no longer available
for 2012, as its posting was objected to by a member because it contained information on possible infractions by
vessel name. It is not clear if these reports will be publically available in the future. Rigid confidentiality rules,
which are extended to meeting reports or more detailed information on member/CNM compliance, present another
challenge to effective and transparent implementation of the Substantial Compliance Commitment.

7 CCSBT manages only one species of tuna - southern bluefin tuna (Thunnus maccoyii).

*% Although the bluefin tuna stocks account for about 1% of the global tuna catch, they have been and are continuing
to be highly influential in the evolution of the compliance review processes and design of MCS measures in RFMOs.
This is especially true in ICCAT and, of course, CCSBT. The ICCAT methodology (whole or in parts) has also
been proposed and/or taken up in other RFMOs, such as IOTC and IATTC.

% See Table 3 of WCPFC-TCC8-2012/IP03 _rev8.
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members’ EEZs. As described in Part I, the 2011 WCPFC Compliance Monitoring Report
(CMR) did not include any specific information on the level of compliance by member or CNM.
The 2011 CMR did report that of the members and CNMs assessed, one was categorized as
“compliant” and all others as “compliance review” due to compliance and implementation issues
that were identified for aspects of various conservation and management measures (such as
complying with catch and effort limits or certain gear restrictions, catch and effort reporting, use
of bycatch mitigation measures, certain VMS and observer requirements, and reporting on shark
catches and discards).

48. In 2012 members and CNMs were to report in their Part II reports the actions taken to
address the compliance issues identified in the 2011 CMR. It is not possible to determine if
members or CNMs did this because the CMR documents are not publically available. However,
much of the information that is currently used in the development of WCPFC CMRs is available
in various public annual reports on the regional observer program, the Commission VMS, the
Record of Fishing Vessels, charter notifications, transshipment, catch and effort summaries and
data gaps papers prepared by the Secretariat and science provider for the Science Committee and
the TCC*. For 2012, these documents show, among other items, that for 2011 there appear to
be similar areas of non-compliance. Not all members or CNMs (to which the measures apply’")
are reporting catch and effort data, as required by various conservation and management
measures; complying with various catch or effort limits; implementing the 5% ratio and other
reporting requirements for shark catches, or using required mitigation measures for sea turtles
and seabirds and complying with other bycatch reporting requirements; reporting discards or
reporting catch correctly (i.e., misreporting juvenile bigeye as yellowfin). A review of the TCCS8
annual program reports, however, indicates that there is good compliance with the WCPFC
observer requirements (both for purse-seine fishing vessels and high seas transshipments), as
well as reporting to the Commission VMS. In general, the majority of WCPFC members pay
their assessed contributions within the first two quarters of the fiscal year. In 2011 and 2012, a
small number of developing State members were in arrears.

49. IATTC. Documents prepared by the Secretariat in 2011 for compliance by members and
CNMs with IATTC measures in 2010 identifies possible violations, by member and CNM, using
observer reports and other data. The possible violations identified included non-compliance with
release requirements for sea turtles and sharks (10 out of the 19 nations and fishing entities
covered in the report); shark finning (6 out of 19); making sets during the closure period (4 out of
19); and fishing in the eastern Pacific without being on the Regional Register (in contravention
of the fleet capacity resolution) (2 out of 19). With respect to the provision of scientific data and
other data reporting requirements, the compliance documents report that “very few” members or
CNMs provide the required data on sea turtles and shark catch, effort, landings, etc or seabird
interactions. Also, a large number of States (16 out of 19) have not provided the minimum

30 See, for example, WCPFC-TCC8-2012-1P04 revl.

31 Small island States and territories are exempt from most catch or effort limits or reductions for HMS species
adopted by the Commission, as are coastal States in respect of fisheries development within their national waters.
Coastal States also have some exemptions to apply alternative measures in their waters for sharks and sea turtles.
Developed States have also received exceptions to certain catch or effort limits or other rules, requirements and/or
restrictions for specific fleets, vessels or gear types (e.g., United States, China, Japan, New Zealand, Taiwan, and
Korea).
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required fisheries data for smaller capacity vessels. Of these potential violations, the
Compliance Committee recommended that the Commission not consider one member as being in
contravention of the fleet capacity resolution. In 2012, the IATTC had its first functional cycle
of the Compliance Committee under its revised terms of reference. However, at time of writing,
the 2012 IATTC Review Committee report was not yet publically available. Secretariat
documents report that of the twenty-one members, eighteen completed the required compliance
questionnaire in advance of the 2012 Review Committee meeting and only five met the deadlines
outlined in the resolution. Further, only one response provided information on the possible
infractions identified by the Secretariat. A considerable number of IATTC members do not pay
their assessed contributions on time or are in arrears. For example, as of the annual Commission
meeting in 2011 nearly 40% of assessed contributions remained outstanding, and there was
nearly $2 million USD in unpaid contributions from previous years. During the discussion of the
2013 budget, the Secretariat advised that the Commission continued to face financial challenges
deriving from non-payment of contributions by some of its Members.

50. ICCAT. The 2011 Compliance Committee recommended that half of the membership
(27 out of 52 Parties and CNMs) be sent letters of concern for some degree of non-compliance in
specific areas (e.g., over-harvests; missing or incomplete data submissions or chartering
summary reports; incomplete implementation of bluefin catch documentation or observer
programs, incomplete or missing compliance reporting, etc). Nine others were identified under
the Recommendation on Trade Measures (Rec. 06-13) for serious issues of non-compliance that
diminish the effectiveness of ICCAT conservation and management measures (such as continued
over-harvests or over-capacity; repeated data reporting deficiencies; failure to implement
payback plans, fishing plans or issue or submit bluefin catch documents; vessels being on the
IUU list; lack of State action regarding alleged violations, etc). Trade sanctions were lifted for
Bolivia and Georgia (both non Parties). ICCAT did maintain identifications, which is the first
step towards sanctions under ICCAT’s Trade Measure, for Bolivia and Georgia and two other
non-parties (Colombia and Cambodia), however. The provision of adequate and complete
statistics and data is a persistent problem. As a result, in 2011 ICCAT adopted Recommendation
11-15 that allows for the removal of fishing rights from those members and CNMs that do no not
report required data. In 2011, a number of Contracting Parties were in arrears regarding their
assessed contributions, some for more than two years. In 2012, ICCAT had its first functional
cycle of the Compliance Committee under its revised terms of reference. However, at the time
of writing, the 2012 Annual ICCAT Commission meeting report, which includes the report of the
Compliance Committee, was not yet publically available.

51.  IOTC. Overall compliance by a majority of the members and CNMs is very low for all
the obligations reviewed by the Compliance Committee. While many members and CNMs
provide (often late) their national reports on implementation of conservation and management
measures, statistical data reporting for species and specific gears (particularly gillnets) is poor:
only 26% of the membership complied fully with the statistical reporting requirements for 2009
and only 59% of members and CNMs provided some data for 2010 (either complete or partially).
Further, in 2012 only 64% of nominal catches, 42% of catch and effort, and 47% of size
frequency data were available by the IOTC Scientific Committee. There is also very low
reporting of sea turtle and seabird bycatch statistics (e.g., in 2011 only 12% of member and
CNMs reported interactions with seabirds and 14% reported interactions with sea turtles), and in
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2011 only 35% of members reported some catch and effort for sharks. In 2012, the European
Union tabled a proposal — “Penalties to be Applied in Case of Non Fulfillment of Reporting
Obligations in the IOTC?*- that was very similar to the ICCAT Recommendation on “Penalties
Applicable in Case of Non-fulfillment of Reporting Obligations,” which links fishing
opportunities for or retention of managed species to compliance with data reporting obligations.
This proposal was not adopted, however. There are improvements in recent years, however. In
2012, the IOTC Scientific Committee noted that 26 national reports were provided by members
and CNMs, up from 25 in 2011, 15 in 2010 and 14 in 2009.

52.  More than half of members and CNMs do prepare national reports of actions taken (since
the last meeting) to implement IOTC conservation and management measures (as required under
Article X of the IOTC Convention): in 2011 21 out of 32 (members and CNMs) and in 2012 28
out of 32 (members and CNMs) completed them. The rate of completion of the compliance
questionnaires is relatively low but improving (though most do not meet the deadline): in 2011
15 were completed and in 2012 24 were completed, and a portion do respond to the “letters of
feedback™ (in 2012 13 responses were received) or other possible infractions that are identified
by the Compliance Committee (such as those observed under the regional observer program to
monitor at-sea transshipments). However, the summary reports on the level of compliance by
members and CNMs with the more critical IOTC conservation and management measures (i.e.
the Record of Authorized Vessels, Record of Active Vessels, Bigeye Tuna Statistical Document
Programme, the Regional Observer Program to monitor Transshipments at sea, and Limitations
on Fishing Capacity and Fleet Development Plans) and the consolidated compliance tables,
which are prepared by the Secretariat, illustrate further a general trend in the low level of
compliance by a number of members and CNMs. For instance, in 2011 the summary report on
the level of compliance (for 2010) provides that a majority (approximately 75%) of the
membership had missing mandatory data for their vessels for both the Records, only one member
reported imports of bigeye tuna (out of sixteen that are authorized to validate the bigeye
statistical documents), no members provided observer reports to the Secretariat, and many
reference capacities for active fleets remain unreported. In 2012, while this same report shows
improvement in some areas, the level of implementation and reporting overall remains quite low.
For example, only twelve members or CNMs reported information on their active fleets, the level
of implementation of the regional observer program is not reaching the agreed 5% coverage, and
only two members have reported the reference capacity of their active fleets since the 2011
IOTC meeting. > A significant number (approximately 50%) of Contracting Parties are in
arrears regarding their assessed contributions.

53. So what do these snapshots tell us? Given the variability among the tuna RFMOs,
ranking these organizations as most compliant overall to least compliant overall would have little
practical meaning. For instance, those RFMOs that conduct more comprehensive and finer scale
compliance reviews (such as ICCAT and IOTC), which also happen to be in the public domain,
will undoubtedly reveal more deficiencies in implementation. Also, when a detailed review is
combined with the ability to impose corrective actions or penalties, the compliance committee
documents show States addressing issues and improving over time. Therefore, an RFMO with a
thorough compliance review process that identifies more infractions does not necessarily mean

32 J0TC-2012-S16-PropU(E)
3 See IOTC-2012-Coc09-03 Rev_2[E]
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that its membership is less compliant generally. Further, developing countries make up a
substantial proportion of the membership in four of the five tuna RFMOs.** Many of these
developing countries have sizable domestic and distant water fishing fleets (or license foreign
fishing vessels to operate in their EEZ or under charter) and have productive tuna fishing
grounds in their national waters. Developing State members and CNMs, in particular the least
developed among them, often need capacity building and assistance in meeting reporting
obligations and in implementing conservation and management measures.

54, However, these snapshots do illustrate that, in general, across the four tuna RFMOs
reviewed a considerable number of States are not, either at all, or on time: (1) providing required
catch and effort data or reporting on bycatch interactions or shark catches; (2) submitting annual
national implementation reports or other compliance information, such as reports of
investigations; or (3) paying their assessed contributions to the budget. Further, over-catches of
quotas or violating time/area closures and shortfalls in effective implementation of or
participation in RFMO or national observer programs, VMS programs, statistical document or
catch documentation schemes or transshipment monitoring schemes are consistently highlighted.
The impact on RFMOs and sustainable tuna fisheries are as follows:

e Failure to provide timely and accurate statistical data or participate in observer
programs compromises stock assessments and thus the provision of scientific advice
based on the most recent information, as well as scientific analyses of the status of
bycatch species or the effectiveness of certain mitigation measures.

e Lax submissions of national reports or compliance questionnaires or participation in
trade or vessel monitoring schemes or observer programs undermine the ability of the
organization, and the public, to understand and assess the degree of implementation
of and compliance with conservation and management measures and decisions, as
well as identify new measures that may need to be adopted or those that should be
reviewed because they are vague or subject to different interpretations.

e Failure to provide financial resources to the RFMO through the payment of assessed
contributions compromises the ability of the organization to effectively carry-out its
work and deliver services, recruit and retain staff, maintain facilities and invest in
new infrastructure or technologies, and so on.

e A lack of compliance with catch and effort limits, gear restrictions or time/area
closures, which are designed to maintain catches at sustainable levels or rebuild
stocks, directly impacts and erodes the sustainability of the fisheries and conservation
efforts of those nations and fleets that do abide by the rules.

** Using the IMF categories for advanced and emerging and developing economies
(http://www.imf.org/external/pubs/ft/weo/2011/02/weodata/groups.htm) and the combined number of members and
CNMs in 2012, the percentage of the membership that is a developing country is: IATTC (68%), WCPFC (75%),
I0TC (82%), ICCAT (79%), and CCSBT (33%). Note: The IMF emerging and developing economies category
excludes the Marshall Islands, the Federated States of Micronesia and Palau due to data limitations. For this
analysis, however, these nations were included in the developing country group.
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Part 111
RFMO Performance Reviews: Recommendations relating to compliance and enforcement

55. Four of the five’® tuna RFMOs have undergone performance reviews, and all of the
performance review panels provided detailed recommendations for strengthening compliance
and enforcement. Compliance and enforcement is a cross-cutting concept; as a result,
compliance issues were raised in a number of different areas reviewed by the various Panels,
such as submitting data and information to meet reporting requirements; implementation of
monitoring, control and surveillance measures (MCS); use of trade-related measures and [TUU
vessel lists; institutional measures to review, assess and address non-compliance; national
implementation and enforcement of RFMO measures and the performance of flag States’ of their
duties under international law. For completeness, where possible, all relevant Panel
recommendations were included in Annex 1, which summarizes by RFMO the observations and
recommendations contained in the four completed performance review reports.

56.  In brief, across the four tuna RFMO performance reviews, the following areas were
highlighted:

e Poor reporting of data and other required information (i.e., late, missing, inaccurate,
wrong formats);

e Lack of any sanction or penalty regimes for non-compliance, including for statistical data
reporting or provision of other required reports;

e Lack of procedures for following-up on identified infractions;

¢ Inadequate or irregular compliance review and assessment processes;

e Lack of trade or market-based measures;

e Lack of an adequate suite of MCS measures (e.g., VMS, observer programs, statistical
document or catch documentation schemes, port State measures, transshipment
monitoring requirements); and

e Poor implementation of existing MCS tools or regimes to sanction continued non-
compliance.

57. A recent study used an analytical approach to assess the performance of 13 RFMOs in
addressing bycatch and discards (Gilman et al., 2012). This study establishes an ideal standard
of RFMO governance for bycatch and discards, and then assesses each RFMO against that
standard. One of the set of criteria used was surveillance and enforcement, which the authors
generalized to mean RFMO MCS programs, national enforcement action and surveillance
activities, RFMO compliance review processes and available sanctions or remedies for non-
compliance. Similar to this technical background paper, Gilman et al. found large variability in
performance among the 13 RFMOs in this area. In particular, none of the 13 RFMOs assessed
met all of three of the elements they identified as fundamental to effective surveillance and
enforcement, which were: (i) member reporting on identified infractions, their enforcement
actions and the conclusions of those enforcement actions; (ii) information is made publicly

3 TATTC has not yet agreed on the terms and reference for its performance review.
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available by RFMOs on detected infractions and outcomes; and (iii) detected infractions of
binding bycatch measures regularly result in sanctions (Gilman et al., 2012, pp. 54).

58.  Anissue that is discussed or highlighted through some of the RFMO performance
reviews is vessel chartering. Chartering is an important facet of the prosecution of tuna fisheries
throughout the world. Particularly for developing States, chartering arrangements provide
important opportunities for nations to develop their domestic tuna fisheries through agreements
with other States or directly with commercial fishing companies. There is tremendous variety in
chartering arrangements, and often their terms and conditions are not made public. As a result,
discussions in RFMOs have revolved around the need for clarity on several key issues regarding
vessels operating under chartering arrangements: (1) the responsible party for statistical data
reporting; (2) catch attribution for purposes of data collection and compliance with applicable
quotas or limits; and (3) the compliance and enforcement responsibilities of the relevant parties
engaged in charters. Given that these three areas are of fundamental importance to gauging a
nation’s degree of compliance with its obligations and commitments as a member or CNM of an
RFMO, lack of clarity could create challenges in the implementation of the Substantial
Compliance Commitment. It should be noted that two tuna RFMOs (ICCAT and IATTC*) have
adopted measures prescribing specific provisions for chartered vessels on some or all of these
key issues. Also, the WCPFC has outlined obligations with respect to the provision of scientific
data from vessels operating under chartering arrangements and intersessional work on
procedures to facilitate chartering State access to WCPFC-held data will continue in 2013.

RFMO actions in response to their Performance Review Panel’s recommendations to date

59.  Using on available information, Annex 2 summarizes the actions taken to date by ICCAT,
IOTC and CCSBT to respond to the recommendations of their respective Performance Review
Panel recommendations. Annex 2 also contains information on recent activities by the WCPFC
that, while not in direct response to the recommendations of the Performance Review Panel, are
relevant to those recommendations.

Monitoring and Assessing Compliance in RFMOS: Best Practices to Date

60. After examining the existing compliance processes in the five tuna RFMOs, and what
these RFMOs are doing well and not so well, a set of desirable “best practices” with regard to
monitoring, assessing and addressing non-compliance in RFMOs have been identified. While it
is true that those RFMOs that exemplify many of these “best practices” still exhibit compliance
shortfalls (as discussed in Part II), that is understandable because RFMOs cannot be expected to
completely prevent or eliminate infractions by its members and CNMs (e.g., their vessels, or as
flag States, coastal States or port States, etc.) any more than a national government could be
expected to prevent any of its citizens from ever breaking federal or state/provincial law.
Nonetheless, RFMOs should continue to create and implement robust and transparent
multilateral compliance processes that can provide the mix of forum and incentives (both
positive and negative) to motivate States to meet their obligations, take swift and effective action
to address identified instances of non-compliance, and demonstrate improvement over time.
Finally, it must be recognized that “best practices” continue to evolve as most of the tuna

3 [CCAT Recommendation 02-21 and IATTC Resolution C-12-06.
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RFMOs surveyed in this paper are in the process of refining and implementing recent changes
(adopted in 2010 or 2011) in their compliance monitoring and assessment processes.

61. The “best practices” in RFMO compliance monitoring and assessment identified by this
technical survey paper include the following. In each case, first the overarching desirable
practice or practices are identified and then specific procedures, structures, or tools that would
operationalize that practice or practices are outlined.

a) Step 1: The information used to determine the degree of compliance. The desirable

best practice is diversity of sources and verification of national self-reporting:

(1)

(i)

Self-reporting by States is coupled with other independent sources of
information to verify compliance. For example, national reports are
combined and cross-checked with a compliance report prepared by the
Secretariat and/or compliance committee/working group using other
sources of verifiable information (e.g., observer programs, transshipment
declarations or catch documentation scheme certificates, VMS data,
landing and trade information, unloading data etc.).

Whether or not required statistical data and national implementation
reports have been provided, and whether assessed contributions have been
paid, is reviewed as part of the compliance assessment.

b) Step 2: The assessment process. The desirable best practices are (1) a focused State

by State review: (2) clarity and fairness in its due process; and (3) transparency:

(i)
(i)

(iii)

(iv)

Both member and CNM compliance is reviewed and assessed.

There is a dedicated committee or working group, supported by the
Secretariat, with a period of time set aside each year for it to meet.

The committee or working group conducts a review of the available
information for each member and CNM and identifies the possible
instances of non-compliance. The committee or working group has an
open process whereby States may asks questions of the member or CNM
concerned, and the member or CNM concerned has an opportunity to
provide information, explanations, and/or reports on any actions it has or
is taking to address the identified infractions or deficiencies.

The compliance committees or working groups are open to accredited
observers, and compliance reports (both those provided by States and what
is prepared by the Secretariat or committee), responses by States to
previously identified areas of non-compliance and final compliance tables
or annexes that identify the areas of non-compliance and recommended
actions are publically available.

c) Step 3: Follow-up and outcomes. The desired best practices are (1) required

reporting on actions taken and (2) the availability and use of tools to respond to

identified types non-compliance:

(@)

Responses by States to areas of previously identified non-compliance are
required and individually reviewed annually by the compliance committee
or working group.
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(i1))  Failure to report on actions taken is considered as a serious type of non-
compliance.

(iii)  The committee or working group to forms its recommendations for
addressing the full range of issues identified through a fair, consistent and
transparent application of a pre-agreed scheme of responses to non-
compliance. Such a scheme contains both positive (such as financial or
technical assistance and capacity-building to developing States) and
negative (such as automatic quota reductions, loss of fishing opportunities,
enhanced monitoring, non-discriminatory trade measures) responses, and
takes into account the history, circumstances, extent, and gravity of the act
or omission.

(iv)  The RFMO Commission considers recommendations by the committee or
working group and decisions on any penalties can be taken by a vote, if
necessary.

62. Using these best practices as yardstick, [CCAT and IOTC rank the highest among the
five tuna RFMOs. These RFMOs have publically available, detailed compliance tables or
annexes that utilize multiple sources of information to identify areas of non- or partial
compliance with RFMO obligations or measures (that are compiled by the Compliance
Committee chair with, in some cases, assistance from the Secretariat and/or a small group of
Parties). These RFMOs have adopted tools to address persistent non-compliance, some of which
are automatically triggered. CCSBT also has some of these same robust elements (e.g., it has a
corrective actions policy) as well as tools that are unique among the tuna RFMOs (i.e., a
Compliance Plan and guidelines on the minimum performance requirements to implement
CCSBT measures). However, as the new CCSBT compliance process and guidelines are as yet
largely untested, as well as less transparent overall in terms of the detailed information by
member and CNM that is made publically available, it does not rank as high as ICCAT and
IOTC. TATTC’s compliance process is also very new, but is exhibiting worrying trends of only
cursory examination of the information available on member and CNM compliance, non-
transparency in the documents that are made publically available or to accredited observers (such
as the Secretariat compliance summary), and producing committee reports that lack any detail on
areas of non-compliance by members or CNMs, responses and follow-up to identified infractions
or deficiencies in implementation, or recommendations to address non-compliance. The
WCPFC ranks the lowest among all of the five tuna RFMOs for its completely opaque and
closed compliance assessment process that produces a report that provides no details or useful
information regarding the level of compliance by members and CNMs with WCPFC
conservation and management measures, or member and CNM responses and follow-up to
identified infractions or deficiencies in implementation.”” The WCPFC compliance report also

37 For example, the 2012 WCPFC Compliance Monitoring Report identifies those members and CNMs that are
categorized as “compliant” or in “compliance review” because a potential compliance or implementation issue in
one or more of the five areas assessed was identified, or because a draft CMR could not be prepared for that member
or CNM due to a lack of information. However, no details are provided on the specific measure(s) or obligation that
the State is non-compliant or deficient with respect to its full implementation. The 2012 report also contains no
information on the response of members and CNMs to their specific areas of non-compliance that were indentified
in 2011.
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became less transparent in 2012.** Both IATTC and WCPFC also lack any tools™ to address
non-compliance, and the WCPFC measure is also not permanent.

63.  Asdiscussed in Part I, ICCAT (2011), IOTC (2010), CCSBT (2010) and IATTC (2011)
have all recently revised the mandates and procedures of their existing compliance committees
and, in some cases, have added further tools to strengthen the ability of the organization to
improve member and CNM implementation and compliance with their obligations in relation to
the RFMO conventions and conservation and management measures. In addition, the WCPFC
first adopted its Compliance Monitoring Scheme in 2010 and has refined the measure twice since
then and extended it on a trial basis twice. As outlined in Annex 2, ICCAT, CCSBT and IOTC
have made notable strides in responding to a number of their Panel recommendations in the last
three years. While the WCPFC has not yet embarked on a focused effort regarding its
performance review, it has begun to take steps and continued to progress ongoing work in some
areas that begins to respond to those recommendations. Nonetheless, it is clear that more work is
needed at the RFMO and national government levels to improve the rate of member and CNM
compliance with their RFMO obligations and conservation and management measures.

64. A core conclusion of the report of the Independent Panel to Develop a Model for
Improved Governance by RFMOs (Lodge, et al., 2007, pp. x) was that for international
cooperation through RFMOs to be successful, free-riding (i.e., non-compliance or non-
cooperation with RFMO measures) must be addressed and deterred, and to accomplish this one
of the things RFMOs must do is create incentives for members and CNMs to comply. Further
modification of existing tuna RFMO compliance mechanisms to incorporate and apply the
desirable best practices outlined in paragraph 61 would strengthen the ability of an organization
to assess the degree to which its measures are being implemented and complied with, reward
those that are abiding by the rules, provide assistance to those nations that need it and penalize
those that are undermining the effectiveness of RFMO conventions and conservation and
management measures. Greater transparency in terms of the level of compliance of each
member and CNM, and the steps they are taking to rectify implementation deficiencies or
breaches of conservation measures, will promote system legitimacy, reduce perceptions of
unfairness and contribute to public and market confidence in the sustainable international
management of global tuna fisheries through RFMOs.

65. RFMOs are the established international governance mechanisms with the mandate,
geographic scope, membership and expertise to manage international fisheries. RFMOs are
organizations composed of nations, and it is these member countries that are responsible for the
RFMO’s overall success and performance in effectively managing the fisheries over which they
have competence. Therefore, the long-term sustainable management of globally shared and
traded fisheries resources, such as highly migratory species, completely depends on the degree to
which nations implement and enforce the measures, requirements and decisions they adopt
through these RFMOs.

3 For instance, in 2011, while the Compliance Monitoring Report also contained no information on specific member
or CNM compliance, it did identify how many members and CNMs (anonymously) had implementation or
compliance issues with each of the measures that were assessed. The 2012 Report discontinued this practice.

3% Other than the IUU Vessel Lists, as discussed in Part 1.
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Annex 1. Summary matrix of tuna RFMO performance review panel conclusions and recommendations

RFMO Relevant Panel Conclusions and Recommendations

ICCAT Application of trade and market related measures: ICCAT’s performance in this area is sound. Actions against non-
(completed in Contracting Parties have borne results and reduced IUU fishing activity. Further application of these measures against those
2008)* CPCs whose nationals are involved in the IUU trade of bluefin tuna for farming in the Mediterranean may well assist in

bringing some rigor and control to that fishery. The Panel notes the actions that ICCAT has taken over time to apply non-
discriminatory trade measures to countries that do not cooperate with the Commission.

o  The Panel suggests that ICCAT investigates applying similar penalty arrangements to members that continually break
ICCAT rules and regulations. In concert it is also recommended that ICCAT investigate and develop a universal
penalty regime that either has the capacity to suspend member countries that systematically break ICCAT regulations
or can apply significant financial penalties for breaches. These measures need to be severe in the sense that member
should clearly understand that they will suffer significant economic consequences if their actions are in breach of
ICCAT rules.

IUU Fishing: The implementation by CPCs of full and effective MCS tools including observer and compliance arrangements
coupled with strong flag and port State controls will deal effectively with IUU fishing activities. There are currently gaps in
the application of these processes, although capacity building initiatives with developing countries that are now in place will
no doubt prove beneficial in the longer term. The reporting to ICCAT of suspicious vessels and the trade restrictions applied
to non-parties have all proven to be effective in dealing with IUU activity.

e Inview of the well-recognized fact that some fishing vessels, particularly those engaged in IUU fishing, often repeat
their offences taking advantage of lack of severe sanctions, in the Panel’s view, the Commission should adopt
provisions on the need to apply sanctions sufficient to secure compliance in accordance with the provisions of UNFSA
and the FAO Compliance Agreement.

Compliance and the Compliance Committee: /n the Panel’s view, non-compliance with ICCAT measures is one of the most
serious problems that await urgent attention of the Commission. The effectiveness and credibility of ICCAT depend largely on
how much the Commission can succeed in improving the situation in the immediate future. The Commission must squarely
deal with the problem and strengthen its measures and mechanisms. The concept of a Compliance Committee and the terms
of reference are sound. The adherence by Contracting Parties to the rules and recommendations made by the Commission
however is poor. The Compliance Committee will not fix the underlying problems of this Commission, only political will can.
This Committee would be far more effective if CPCs actually were committed to proper monitoring, control and compliance
measures and had the will to deliver on their commitments to the Commission. It is difficult at times to read and then reconcile

40 hitp://www.iccat.int/Documents/Meetings/Docs/Comm/PLE-106-ENG.pdf
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RFMO

Relevant Panel Conclusions and Recommendations

the annual reports from members with what is actually happening in some of the ICCAT fisheries.
o A strong and enforceable penalty regime may help to encourage proper compliance.

National Implementation: The Panel recommends that:
o [CCAT CPCs should immediately apply fully the rules and measures adopted by ICCAT and through domestic
arrangements including flag and port State controls, observer programs and VMS, provide effective control over their

nationals;

e CPCs must agree to provide accurate and timely data and information on MCS activities and arrangements to
ICCAT;

o  CPCs should also consider immediately developing a fair and tough penalty regime that will be applied to defaulting
CPCs;

o  CPCs immediately take seriously their obligations with respect to compliance with quota allocations and fishing
opportunities and effectively manage their quota allocations and report honestly and accurately and in a timely
manner their catch to ICCAT;

o The key obligation should be reinforced by the development of an appropriate penalty regime of significant
consequence to provide a real incentive for members to cooperate.

Provision of Data and Information. Given the numerous references and recommendations and resolutions in the ICCAT
Compendium relating to improvements in data collection, the Panel finds it difficult to formulate a recommendation that might
make a difference. The Panel strongly believes that: misreporting must stop immediately. The Panel is concerned that with
the present situation in relation to data and compliance, the conclusion could be drawn that some parties to ICCAT hold in
contempt the resolutions and recommendations in relation to the management of sharks and shark by-catch and the provision
of related data. The Panel notes with great concern that, three years after it became mandatory through Rec. 04-10 for CPCs
to report Task I and Task Il data for sharks, in accordance with ICCAT data reporting procedures, including available
historical data, most parties are still not complying with the recommendation.

o The Panel recommends that:

o CPCs collect accurate Task I and Task Il data from all their fisheries according to ICCAT protocols and
report them in a timely fashion to the ICCAT Secretariat;

o Consideration be given to modify the ICCAT observer program to collect such data.

o Effort should be continued to build capacity in developing CPCs and improve reporting by developed CPCs
and CPCs who continually fail to comply should be subject to an appropriate penalties regime. Such a regime
should be severe and be enforceable;

o CPCs immediately take the management of shark fisheries and shark by-catch seriously and implement and
comply with the ICCAT recommendations and resolutions to provide accurate and reliable data to the SCRS;

o The Panel recommends that CPCs comply with Rec. 04-10 immediately.
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RFMO

Relevant Panel Conclusions and Recommendations

CCSBT
(completed in
2008)"

Self Assessment

MCS measures: As the CCSBT does not have its Convention area and SBT migrates into the other tuna RFMOs’ areas of
jurisdiction, the CCSBT should cooperate with the other tuna RFMO:s to optimise harmonisation, improve global
effectiveness, and avoid duplication of work. The CCSBT should prioritise the development of MCS in the context of a
compliance plan.

Follow-up on infringements: The CCSBT should, as a minimum, establish agreed rules on the treatment of overcatch
(requirement of payback). Ideally, the CCSBT should establish a range of penalties in relation to all conservation measures.

Cooperative mechanisms to detect and deter non-compliance: Since the first meeting of the CC in 2006 it has focused on the
development of an integrated MCS and has not to date undertaken routine assessment of member and cooperating non-
member compliance with CCSBT measures. All Members and Cooperating Non-Members should submit their national
reports to the CCSBT. The CCSBT allocate sufficient time to the CC and the Extended Commission to allow them to complete
both routine and development work each year.

Market related measures: The CCSBT should implement a CDS as matter of urgency. Pending implementation of a CDS, all
members and cooperating non-members should be required to implement the TIS. The CCSBT should monitor all market and
port states and encourage compliance with CCSBT monitoring and trade measures.

Independent Expert

Data collection and sharing: The Self Assessment outlines in considerable detail the mechanisms for data collection and
sharing that the CCSBT has adopted. It does not always make clear, however, the extent to which CCSBT members and
cooperating non-members are complying with their obligations in this regard. The Self Assessment does note that one
cooperating non-member, the EC, has informed the CCSBT that the EC will not implement the CCSBT Trade Information
Scheme (TIS) and will not comply with the monthly catch reporting procedures. The Self Assessment does not indicate
whether or how the CCSBT has responded. The CCSBT TIS appears to be working reasonably well with respect to catches of
SBT that actually enter international trade. As noted above, however, the scope of the TIS does not include catches of SBT that
do not enter international trade.

o The CCSBT should thus continue to move forward smartly toward the adoption and implementation of a full CDS.

The revelation of serious overfishing and under-reporting of SBT has understandably prompted the CCSBT and its

41
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RFMO

Relevant Panel Conclusions and Recommendations

members to seek better mechanisms for monitoring catches and for ensuring accurate reporting. The Commission as
a whole does not yet have in place a robust suite of measures for this purpose.

MCS measures: Like other tuna RFMOs, the CCSBT has an authorized vessel list and is considering the adoption on an [UU
vessel list. The only Port State Measure adopted by the Commission so far is a prohibition on landings of SBT by vessels that
are not on the authorized vessel list. The 2003 FAO Model Scheme on Port State Measures to Combat IUU Fishing
recommends a range of additional measures, which many RFMOs have begun to adopt. As the Self Assessment notes, there is
also under negotiation a new binding international agreement on Port State Measures. But that new agreement may not enter
into force for several years. Although most CCSBT members require their vessels to use satellite-based vessel monitoring
systems (VMS) and despite the adoption in 2006 of a CCSBT resolution committing members and cooperating non-members to
adopt an integrated VMS system, the CCSBT still does not have such a system in place.

o [n the meantime, the CCSBT should move to adopt a broader set of Port State Measures designed to prevent the
landing and transshipment of illegal, unreported and unregulated SBT catches — including by vessels on the CCSBT
authorized vessel list.

o The Commission should institute a VMS promptly.

o Similarly, despite a recognition — within the CCSBT and elsewhere — that unmonitored transshipment at sea can
provide a means for evasion of RFMO rules, and despite the adoption in 2006 of a resolution seeking to establish
controls on at-sea transshipment, a number of CCSBT members have not met the deadlines for action set forth in that
resolution. The CCSBT has not yet implemented a regional observer program (despite a July 2008 deadline for doing
s0), nor has it adopted rules for implementing requirements relating to high seas boarding and inspection set forth in
the UNFSA. The Self Assessment suggests that the absence of a CCSBT “convention area’ means that implementation
of boarding and inspection rules “would be complex because they would cover all oceans.” That is not a good reason
for failing to have such rules, given the clear requirements of the UNFSA.

10TC
(completed in
2009)*

Data collection and sharing: The quantitative data provided for many of the stocks under the IOTC Agreement is very limited.
This is due to lack of compliance, a large proportion of catches being taken by artisanal fisheries, for which there is very
limited information, and lack of cooperation of non-Members of the IOTC. The data submitted to the Commission is frequently
of poor quality. This contributes to high levels of uncertainty concerning the status of many stocks under the IOTC mandate.
Addressing uncertainty in data and in the stock assessments is one of the most fundamental and urgent actions required to
improve the performance of the Commission.

o This will require a variety of actions of which the most important are: application of scientific assessment methods
appropriate to the data/information available, establishing a regional scientific observer programme to enhance data
collection for target and non-target species, and improving data collection and reporting capacity of developing
States. Also engaging non-Members actively fishing in the area is of critical importance to addressing uncertainty.

42 hitp://www.iotc.org/files/misc/performance%20review/IOTC-2009-PRP-R%5BE%5D.pdf
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RFMO

Relevant Panel Conclusions and Recommendations

Equally important are developing a framework to take action in the face of uncertainty in scientific advice and
enhancement of functioning and participation in the Scientific Committee and subsidiary bodies.

Compliance and enforcement and tools to address non-compliance: Low levels of compliance with IOTC measures and

obligations are commonplace. The Commission to date has taken very limited actions to remedy this situation — there are
currently no sanctions/penalties for non-compliance in place. Moreover, the list of illegal, unreported and unregulated (IUU)
vessels applies to non-Members only. It is imperative to strengthen the ability of the Compliance Committee to monitor non-
compliance and advise the Commission on actions which might be taken in response to non-compliance. The Panel
recommends that:

Non-compliance be adequately monitored and identified at individual Member level, including data reporting;

The causes of non-compliance be identified in cooperation with the Member concerned;

When the causes of non-compliance are identified and all reasonable efforts to improve the situation are exhausted,
any Member or non-Member continuing to not -comply be adequately sanctioned (such as market related measures),
Any amendment to or replacement of the IOTC Agreement should include specific provisions on Member's duties as
flag States, drawing on the relevant provisions of the UNFSA and should include specific provisions on Member's
duties as port States;

10TC explore the possible implementation of the FAO Model Scheme on Port State Measures;

10TC develop a comprehensive monitoring, control and surveillance (MCS) system through the implementation of the
measures already in force, and through the adoption of new measures and tools such a possible on-board regional
observers’ scheme, a possible catch documentation scheme as well as a possible system on boarding and inspection;
The current IUU resolution should be amended to allow the inclusion of vessels flagged to Members;

The deadline to provide data on active vessels be modified to a reasonable time in advance of the meeting of the Compliance
Committee;

1OTC explore options concerning the possible lack of follow-up on infringements by CPCs;

10TC establish a sanction mechanism for non-compliance, and task the Compliance Committee to develop a
structured approach for cases of infringement;

Provisions for follow-up on infringement should be included in any amended/replaced Agreement;

A structured, integrated approach to evaluate the compliance of each of the Members against the IOTC Resolutions in
force should be developed by the Compliance Committee;

CPCs should be reminded of their duty to implement in their national legislations the conservation and management
measures adopted by I0TC;

The requirement to present national reports on the implementation of IOTC measures should be reinforced;

The sense of accountability within IOTC seems to be very low, therefore more accountability is required. There is
probably a need for an assessment of the performance of CPCs;
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Relevant Panel Conclusions and Recommendations

Establishment of formal mechanisms of MCS (e.g. observers programmes) should be considered;

Market-related measures: The Panel recommends that:

1OTC action in terms of measures relating to the exercise of rights and duties of its Members as market States are
very weak, the non-binding market related measure should be transformed into a binding measure;

The bigeye statistical document programme should be applied to all bigeye products (fresh and frozen). Catch
documentation schemes for target species of high commercial value should be considered. Alternatively, expanding
the scope of the current statistical document programme to address current loopholes should be considered.

WCPFC
(completed in
2011)*

Data collection and sharing: The Panel recommends:

The Commission is urged to rectify identified data submission shortcomings and to encourage the Secretariat to make
data submission information easily accessible, particularly with respect to ensuring that data deadlines are met, and
especially for fisheries subject to CMMs in force, and/or requiring assessment.

Serious consideration should be given to providing an enduring, and detailed, 'Data Submission' item on the WCPFC
Website as a 'one-stop shop' for all data submission information.

To improve transparency attached to the timely submission of data, submission dates should be monitored by the
Secretariat with the attached information being made available on the password protected portion of the WCPFC
Website.

The WCPFC is encouraged to give serious consideration to SC7 concerns regarding data issues.

The WCPFC should note the lack, and/or lateness, of many Members’ provision of scientific/fishery operational data.

Compliance and enforcement and MCS: The Panel recommends that:

A common understanding be sought among CCMs on the TCC'’s priorities. The Committee's agenda should then be
adjusted accordingly and its working schedule carefully tailored to ensure that it provides all its required outputs,
All outstanding issues related to the ROPs effective implementation (i.e., data flow, access to observer data, draft
observer report submission and reduction in cost) should be expeditiously resolved;

Clearer mechanisms should ensure that CCMs follow-up on CMM infringements and regularly submit information on
actions taken in terms of non-compliance with WCPFC CMMs;

There is also a systematic failure in the submission of Part 2 Annual Reports on compliance, before the required
deadlines and in a manner and format as required by the Convention and CMMSs concerned. These are serious
problems which should be rectified as a matter of urgency.

A comparable range of penalties for non- compliance should be developed;

“ hitp://www.wepfe.int/doc/wepfc8-2011-12/review-performance-wepfc
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Relevant Panel Conclusions and Recommendations

The IUU Vessel List should be shared and, to the extent possible, harmonized with other REMO lists, as recommended
by KOBE I1I;

Consideration should be given to a new CMM (i.e. a Charter Arrangement Scheme), to address pending charter-
related issues. In this respect, the WCPFC needs to solve the issue of attribution of catch caught by chartered vessels
as a matter of priority. It is recommended that a process to develop criteria to determine what types of charter
arrangements can be covered under particular CMMs be established. The first step could be a study of the different
arrangements for “chartering” in different WCPFC members.

The Compliance Monitoring Scheme (CMM 2010-03) should be faithfully implemented as a top priority. A process to
identify a range of possible responses to non-compliance should be added, as appropriate, to a revised CMM;

The Secretariat should review its Compliance Report with a view to improving its impact in terms of being a tool that
contributes more effectively to the monitoring of compliance without imparting an excessive burden on CCMs
reporting requirements.

The maintenance and provision of the WCPFC Record of Fishing Vessels be improved, including, as appropriate, the
introduction of a Lloyd’s Fairplay Unique Vessel Identifier (UVI/ IMO) for large vessels of 24 meters or more in
length.

A new CMM on port State measures be adopted and implemented within the Convention Area at the earliest
opportunity, and that training and technical assistance for island CCMs should be provided where needed to facilitate
implementation of WCPFC-wide port State measure scheme;

Ways should be explored and established for VMS information within EEZs to be shared by the WCPFC Secretariat
with appropriate confidentiality requirements;

The Northern Committee (NC) resolves a VMS implementation date for the Convention Area north of 20°N and west
of 175°E;

A WCPFC CDS be established as soon as possible.
The Commission establish a clear process to invite non- Parties to accede to the Convention.

Market-related measures: The Panel recommends that:

The Commission is encouraged to continue considering the role that market-related measures may play in addressing
1UU and unsustainable fishing.
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Annex 2.

Summary matrix of key RFMO actions in response to their Performance Review Panel recommendations

RFMO | Key Actions to Date
ICCAT | Adopted or agreed:

e Revision of the Compliance Committee’s terms of reference (Recommendation 11-24) to rationalize the roles and
responsibilities of the PWG and CoC and to consolidate compliance review functions in the CoC, among other things), and
creation and use of a "friends of the Compliance Committee Chair" group (as an alternative to a “Compliance Task Force”).

e Adoption of procedures for compliance reporting tables, application of compliance recommendations and the creation of the
Compliance Annex (Rec.11-11).

e Adoption of the Penalties Applicable in Case of Non-fulfillment of Reporting Obligations Recommendation (Rec.11-15).

o [Inclusion of penalty provisions in the recommendations for silky (Rec. 11-08) and short fin mako sharks (Rec. 10-06).

o That the Compliance Committee will have a dedicated period of time to meet in advance of the annual Commission meeting.

o Revision of the IUU Vessel List recommendation to allow cross-listing of other t-RFMO IUU Vessel Lists (Rec. 09-10) and to
broaden the coverage to vessels of 12 meters or greater LOA (Rec. 11-18).

o Revision of the ICCAT Record of Vessels Authorized to Operate in the Convention Area (Rec. 09-08) to include vessels of 20
meters or greater LOA, and its compliance provisions (Rec. 11-12).

o Adoption of a recommendation establishing a meeting participation fund for developing countries Contracting Parties (Rec.
11-26).

Pending or in process:

e Adoption of a schedule of penalties or compliance actions (guidelines for ICCAT compliance actions was developed and was
used on a pilot basis in 2011 and 2012).

o While requirements for observer sampling have been agreed, such data are not generally available to the Standing Committee
on Research and Statistics (SCRS).

CCSBT | Adopted and ongoing:

o A resolution establishing a CCSBT VMS that takes into account the VMSs in place in IOTC, ICCAT, WCPFC and CCAMLR
(2008);

e Measures for at —sea transshipment monitoring of large scale fishing vessels (which includes coordinating with ICCAT and
10TC) (2009);

o [mplementation of the CCSBT CDS system (2010);
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o A Commission Compliance Action Plan, a Corrective Actions Policy, requirements for submission of national compliance
action plans, and minimum performance requirements for members and CNMS to meet their obligations in relation to CCSBT
conservation and management measures (2011 and 2012),

o Revised terms of references for the Compliance Committee (2011);

o The Compliance Committee reviews and assesses compliance by members and CNMs based on national reports and other
information;

o A decision to implement a trial Quality Assurance Review of member’s national systems and processes during 2013 to 2014.

Pending:

o Implementation of the scientific observer program (difficulties in members recruiting and deploying scientific observers has
been noted and discussed in the Compliance Committee),

e  Procedures for high-seas boarding and inspection;
e  Port State measures, and
e  An IUU Vessel List.

Further Performance Review of CCSBT:

* In 2012, the CCSBT agreed that:

e The next performance review of the Commission should be conducted during 2014 due to the large number of work items
already planned for 2013;
e The terms of reference for the review should be finalised during 2013; and
e The review should produce a single report and be conducted by an independent panel of 2-3 experts.
e That the review should include:
o The criteria for reviewing the performance of RFMOs that was used in CCSBT’s original performance review;
o Consideration of the extent to which modern fisheries management standards have been incorporated into the
CCSBT’s decisions; and
o Evaluation of progress in implementing the recommendation of the first performance review.

10TC

Adopted or ongoing:

e Resolutions 10/07 and 10/08 modified the reporting date for active vessels, which is now in the month preceding the meeting
of the Compliance Commiittee.

e  Resolution 10/08 establishes 15 February as the new deadline for submission of the list of active vessels for the previous year.

e Resolution 10/09 revised the procedures to be followed to assess compliance with IOTC measures and provides for the
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assessment of compliance by CPCs.

Reports on compliance with data reporting requirements have been regularly reviewed by the Compliance Committee, as well
as discussed at the species Working Parties, the Working Party on Data Collection and Statistics and the Scientific
Committee. The Working Party on Data Collection and Statistics and the species Working Parties evaluate the availability
and quality of data, and make recommendations to the Scientific Committee on how to improve data quality. The country-
based compliance report submitted to the Compliance Committee provides information on the timeliness and completeness of
the reporting of data required by the various Resolutions of the Commission. The Secretariat maintains contact with national
officers to determine the reasons for non—compliance, in particular, concerning data reporting. Country— based reports have
been prepared for the Compliance Committee meetings since the 2011 meeting and a Compliance Report template was
adopted at the 2011 Commission meeting. The identification of non-compliance causes started with the country-based
approach at the Compliance Committee meeting in 2011.

Resolution 10/10 provides the necessary framework in which to apply market related measures, following an appropriate
process.

Resolution 11/04 (superseding Res.09/04 and Res. 10/04) provides CPCs with the necessary framework for putting in place
national scientific observer programs.

The Regional Observers Scheme commenced 1 July 2010, and is based on national implementation. The Secretariat
coordinated preparation of standards for data requirements, training and forms.

Resolutions 10/07 and 10/08 address the reporting requirements of flag and coastal States responsibilities, with regards to
vessels that are active in the IOTC Convention Area.

The Commission has allocated USD3400,000 for a range of projects related to capacity building in data collection and
reporting. USD$60,000 was allocated for capacity building in the 2011 budget, and USD$78,000 tentatively in the 2012
budget. One workshop was organized in 2011, in Chennai, India involving representatives of several CPCs.

Resolution 10/05 provides a mechanism for financial support to facilitate scientists and representatives from developing
1OTC CPCs to attend and/or contribute to the work of the Commission, the Scientific Committee and its Working Parties. In
2011, capacity building funds were provided and utilized in workshops to enhance understanding of the IOTC process among
officials of member countries.

A Meeting Participation Fund was established via Resolution 10/05. It provides a funding mechanism to facilitate scientists
and other representatives from CPCs who are developing States to attend IOTC meetings. The fund is financed, initially, by
accumulated funds, with no provisions for long—term support yet agreed. The fund was replenished to USD3200,000 in 2011
from accumulated funds.

Resolution 10/11 on Port State Measures. IOTC CPCs have agreed to implement the conditions of the FAO Agreement even
before it becomes globally binding, and it became the first RFMO to do so. Implementation begun 1 March 2011.

Resolution 11/04 — observers and field samplers are required to monitor the landing and unloading of catches respectively.
Resolution 11/03 extends the reach of the IOTC IUU Vessel List to vessels of members.

CPCs are reminded annually about the responsibility of integrating IOTC conservation and management measures in their
national legislation. The Reports of Implementation, mandated in the IOTC Agreement, provide a mechanism to monitor
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progress of implementation at the national level.
e  Reminders are sent to CPCs prior to the Commission meeting and a template has been developed by the Secretariat to

facilitate the preparation of national reports on implementation of IOTC measures. Compliance with this requirement is assessed in
the country—based compliance reports.

e  Resolution 11/05 provides for an observer programme to monitor at sea transshipments, by placing observers on carrier
vessels. Resolution 11/04 (superseding Resolution 09/04 and 10/04) establishes a Regional Observer Scheme that includes
observers on board fishing vessels and port sampling for artisanal fisheries.

Pending:

o  The development of a scheme of incentives and sanctions and a mechanism for their application.

e Provisions for follow—up on infringement should be included in any amended/replaced Agreement.

e Reductions in future quota allocation have been proposed as deterrents for non— compliance.

e JOTC already has an extensive number of MCS related measures. However, the implementation of these measures are the
duty and responsibility of the CPCs. Proposals to introduce a catch documentation scheme, especially for the major IOTC
species, have been rejected by CPCs.

In 2012, the Compliance Committee recommended that a further performance review of the IOTC take place in 2014.

WCPFC | No formal actions in direct response to the Panel recommendations have been taken to date.

o [n 2012 at its Annual Commission meeting, the Secretariat presented a matrix of the recommendations from the Performance
Review Panel (WCPFC-2012-12).* The Commission agreed to sort and split the WCPFC Independent Performance Review
recommendation matrix by committee, add a column to track progress, and forward each portion to the relevant
committee for action in 2013.

Issues or recent activities to note that are relevant or related to some of the Panel’s recommendations:

e In the context of a review paper presented by the Secretariat (WCPFC/TCC8-2012-10), in 2012 the TCC discussed a range of
possible modifications to the IUU Vessel list, including harmonizing elements with other tuna RFMO IUU vessel list
procedures and providing for recognition of other tuna RFMO IUU vessel lists. No further action was taken or recommended.

o  The Secretariat developed a revised template for the 2012 annual compliance report (the Part Il Annual Report) and a
suggested checklist for 2012 reporting requirements contained in conservation and management measures and other WCPFC

* Note that as of January 11, 2013, the final WCPFC’s 2012 Annual Commission Meeting report is not yet available; this information is derived from the 2012
TCC report and the draft 2012 Commission report, which may undergo some changes after members and CNMs provide their comments and edits.
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decisions and posted these on the WCPFC website.

Technical work regarding the operation and implementation of the Regional Observer Program (e.g., concerning carrier
vessels, cross-endorsement of observers, and disembarking of observers in foreign or home ports) commenced in 2012
through the ROP Technical Advisory Group.

In 2012, the TCC and Commission continued to consider options to address ROP data issues and cost optimization of the
ROP. For example, TCCS (2012) recommended the relocation of SPC data entry staff from their offices in Pohnpei to the
WCPFC Commission headquarters in Pohnpei and that the current ROP budget be maintained at current levels for the next 3
years. The Commission adopted this recommendation.

Some members are developing national Information Management Systems (IMS) for electronic entry of observer data. TCC8
recommended that the Commission provide assistance to these members. The Commission adopted this recommendation.
The scientific services provider (SPC) advised in 2012 that ROP data entry rates have improved over time with increased
training and using data scanning techniques to replace data submission by post.

In 2012, the TCC recommended that the Secretariat be tasked with undertaking a more comprehensive analysis of future
options _for ROP data management, including options raised in the Cost Recovery and Optimisation of Commission Service
Costs Report, and to make electronic data entry for the ROP a priority. The Commission adopted these recommendations.

In 2012, 10 CCMs submitted their annual reports on compliance (Part 1l reports) on the established deadline of 1 July, and
17 remained outstanding in advance of the TCC. In 2011, 13 CCMs met the deadline (then 30 August), and by the TCC 15
reports remained outstanding.

In 2012 it does not appear that the TCC reviewed any member and CNM responses or follow-up action regarding the areas of
non-compliance identified previously through the Compliance Monitoring Scheme for 2010.

In 2012 the Commission requested the Secretariat finalize an online interface for the submission of the annual compliance
reports (Part Il reports) so;, members and CNMs may be able to make use of this online system for their 2013 reports.
Developing a scheme of responses for non-compliance was briefly discussed in 2011 and 2012 (noting Australia’s previously
tabled paper WCPFCS8 -201-DP34). The importance of developing responses to non-compliance was noted and a graduated
process was recommended. No other action was taken.

In 2012, the Secretariat prepared a proposed TCC three-year work plan in a revised format that clearly identified TCC
functions and priorities (WCPFC/TCC-2012-21). The Commission adopted this work plan with some revisions.

In 2012 the WCPFC extended the Compliance Monitoring Scheme (CMS) for an additional year, but with the caveat that the
compliances status and other related compliance information contained in the trial Compliance Monitoring Report are only
available for the Commission purposes outlined in the CMS, and that this information not be used by members or CNMs for
any outside purposes.

In 2012, revisions to the current WCPFC chartering notification scheme were not adopted. The Commission extended the
current measures (CMM 2011-05) for another three years.
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